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CHAPTER -III

REVIEW AND EXAMINATION OF CASE LAW

3.1 A review of case Law during the period

1985 to 1992.

32 A Broad Examination of the case law
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INTRODUCTION @

In *the present chapier we are 9oing to deal with the cazmss

i1

iled wunder direct tayx laws Detwesan 1985 o 19%2.

-4

BOSCIMAN Cases. Tne researcher has selected this periocd b2ocause.,
the Direct Tax Laws has underoons amsndments from $ime 2o fHime

during $this perisd. This ohapter sought atter the causes and

~h

pffamts of fHhe amendments on deCIisianb.

Sl & REVIEW DF CABE LAWE DURING THE FERIOD 1985 TO 1992,

Thiz chapbter deals withn a2 review of case laws during the
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1 DECISION -~

I
0
et

d agcorcingly, affirming the Hioh court and the "Tribunal

(i3 that in the ordinary cources of things, the I7T0 could have

WD
[i{]

2xtended the date onlv upon being satist

e
B

4 that zZThere was good

reason for doin

T}
yt
8]

and that would have been on orounds plsaded

by the assesseoe and that in the circumstances =27 fTnis Case opra—

i}

sumohtion oowld validily be raissd that all

et
o
bl
ot
w
ui
u
¥
)
1]

{113 that. on the facts, the extension was & watzsr falling
within s20.139 (1) and the reiurns furnisnsd by Tne assesses nust

o

o

attributed to that provision they wers not reiurns furnishsed

mithin ths comtemplation of sec. 13947,

fiiid that, Ltherefors, pemality provision did not come in to olawv
at all
o A The citation -

commissioner oF Wealth-Tax, Pundab,., J % ¥ zno Chandigarh

mommissioner of wealth Tawx. Punjiab JRb and chandigarn.
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b Mame of the Judges

i1} Sabvasachi Mukharii.
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v/ s
commissioner of Income Tax bEerala

b Mame of the Judges :

ii: Babwvasachi Mukharii

o Date of Decisicon o 350 th April 1984,
a3 ITR No. =139
Pame MNo. =83
B RIEF ISBUE
ITHCOME O CASUAL RECEIPTES —~ ADSESSEE AUMNRING & PRINTING

PRESE AN RUNMING A DAILY NEWE PAPER-REMITONDES REZEIVED FRDM USA

CREDITED I

1

§
s

EPORATE ADCOUNT OBTENEIBLY AE
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o1

OF

FAILTH-AGSESEEE DRAWING HEAWILY “RD

3
~1

THIE ACCDOUNT FOR THE RNEWS

PARER AND FOR THE FERSDHAL EXPENESEES-AMDUNT RECEIVED FROM UZA NOT

_~

DA MR RO = . - S - ey g . . gy .
CABUAL OR MOM REICURRING RECEIFRTE TAXAERELE AS INCOME INDIAN INCOME

TAE ACT 1925 Sec.i1G(E).

Hald., affirming the decision of High Cowurt, that fthe re-

ceints from UES werse asssssable azs the income of $he apoellant

-,
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and they could mot be regarded zs of a casual and non-recurring
nature not arising from the aopzllant’s business or the exercise
of his profession or ooccupation within the m=aning 3 s2obion
1G3(Zy of the Indian Income Tax Act,1922.

2. ai The citation =

2.0. Gramoochone {o7F

by Mame of the Judgoess — 1) V.D.o Tulzapurkar

-,

11 Sabvasachi Mukharii

2 Datese of decision 2%¢h JTanm 1984,
<y ITR No. - 158

FIRM ~ REGIBTRATION —BEMUINEMESE ~FALTUAL BENUINENESS A4S

AS VALIDITY IN LAIN SOME-FPARTHRERE HELD T4 EE BEMNAMIDARE

NG EAR TD REJEDTING REGISTRATION OF THE FIARM. On THE SRDUND THOT
FIRM WADS NOT GERMUINE RNESS-INDIAN IMCOME TaAX ACT 1928 Sec.24&(a3
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Hald, also that the apnellanmt firm was not sntitlesd o

Q

oroduse for the first time before the Supresme Courd, the azocount
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Commissioner of Income Tax Bibhar & ORI

i Mams of the Judnses @

i Ranganath Mishra
1L B.L. Dza.

mr Date of Decision ¢ 24%h april 1987.
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ITR No. L&7.
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The mocheme under the west Bengal Estate Acguis
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ition Act

1953, and under the Bihar Land Reforms Act, 195G, which was

considered by the Supreme Court in Pamdit Lawmikant Jha's Case

(1873 20 ITR 97, iz the same and tharse 15 no materiszsl o
tion between the two Gcts =0 far azs the aguesition wnether
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valuse of the right possassad Dy the assesses2 to
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Zion determined., ———

Whare the compensation, as under <he west Bengal Act, is %o
bhe determined and is pavbie at a dats much later tham the valua-
tipn date the value pf the assessee’ s ritaht to received compen-—
sation can only be the "present" value (i.e. the wvalue as on the
valuation dater estimated in accordance with proper priciple’' s of
the amont that may be defermined and paid as compensation in
future.it can not =2aual to the amount of cCompensation pavile
under the Aot
Z. alr The Citation s

Commissioner of Sift Tax
Abdul Harim Mohd. {?eﬁj hw Les:
By Mame of the Judges @
iy B Jagannath Shettv.
i1} Yogeshwar Dawval.
zy Trate of Decision @ T3eh July 1991,
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BIFT TaY — EZEMPTION — GIFT MADRE Iwn SGNTE#PLQTIDN OF
DEALTH ~ SETTLEMENT OF MOVABLES -~ POSSESSION HANDELD DVER TO DONEE
WD REDITAL I DEED THAT BIFT LIAEBLE TO EBE REVOKED UPON ONER
RECOVERING FROM I[LLMNESS -~ PARTY MAY “RODUCE EVIDENCE ALIUNADE TO
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i

PROVE THAT DONER MADE SIFT WHEN HE HAS SERIOUSLY ILL AND CORNTEM-

PLATING DEATH -~ THESE FA

1

TORE, 'N CONJUNCTION WITH DEATH OF DONE

o

SUFFICIENT TO INFER GBIFT WAS IN CONTEMPLATION OF DEATH- GIFT TAX

AT, 1958, BE.5(1r{xily EXPLAIM (D) - INDIAN SUCCEESEIDON AT

—

MOHAMEDIAN LaW -

a1

IFT MADE DURINS MARI-UL -MAUT =- QUALIFIES

AE & BIFT IM CONTEMPLATION OF DEATH.
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Atfirming the decision of Figh Court (1)} fThat ftha
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2oibals 1n fthe desd were mob conclusive fTo determines the naturs '

and validity of the Zi1ftt The parfy could produce evidencs dliunde
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to prove that the donor gifted the properiy when he wa
113 and contemplating his death with no hope to recovery. Thess
factors inm coniunctions with the factum of death of the donor

might he sufficisnt o vbar that the gift was made in conta2mpla—
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fimm of death. -f was imolicit in such circumstances that the
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died mf the ilimess but if the donor recoversd from the 1liness,
the recovery iftsaif oorated as a revocation of the gift. It was
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be revoked upon the death of the donor. The law zacknowledged

these conditious from the circumstances uwnder which the g1 f$

made,
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exemption a3 oift in contemplation of death
provided under section 5¢(1r(xi} of thz2 gift Tax Act, 1958

under seacition 121 of fthe Indian Succocesssion Act, 1923 sscti

It

of the Succession Gct furnished only the meaning or reguir

of a gift in confemolation of death, if
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of death was recognised by the pesrsonal law of the parties

fying the conditions contecclated Uncer section 151 of the

cession Act,it could not be denisd erxempition under ssction

(i of the gift Taw Act, sven assuming that section 191 as
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T

rom the decision of fthe Allahabad High Court in
DITi{AddLY v/s Kamalapati motilal (1977 11Q ITR 74% to the effect
that‘the renpening under the 1941 Act for the Assessmey vear
1951452 was valid becauss an sxosnditure allowsd in that vear was
neld by the Appellate Assistant commissioner, by an appellate
ordar under thea 1922 Acit, as ought to be allowed under ths earli-

2r vear, Assessment vear 1950-51, the ant assesses prefe

U]
—t

poer
fersgd in apopeal to Buprems Court way of special leave order under

article 124 of the constitubtion of India. The Supreme Court

dismigzed the appe=al holiding that this was not a fit case Tor

}

inftarfarence under article 134 pecauses the amount ciaimed as a

i

ceduotion had already been allowsd in ths assssment wear

and ths appsliant assesse2e was virtually s==2king in this aposal

well and fthis was ineouitable and uncallesd for.
-
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SPECULATION LOSE — COMTRALDT MNOT DEEMED TO .

TIVE TRAMBADTION — CONTRACT EMTERED INTO 7O GUA

THROUGH PRICE FLUCTUATIONS.IN REEPELCT OF CONTRAC

GELIVERY OF GO0DE
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INDTAN INCOME TRX alT 1922, E.24 (1) PRDV

£} Held accordingly, that the 1loss incurrad

ant was a speculative loss since the gourse of o

5 - e N e " R L W A4
third proviso ©o sschion 2441 and
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tiative fransactions.
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Commissioner ot Income Tax
(CL.Ra.No. 18461 of 189770
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Tianevelly Tuticorin Electric Supply Co.
v/s
Commissioner of Income Tax
(C.ANMo. 220G of 19BO)
Muzsaffarpur Electric Supply Co. bLEd..
v/E
Commissioner of Income Tax

{c.a o, U5 22046 of 19BC

"t

Ahmedabad Electricity Co.bltd.

v/

Commissionege of Income Tax

{m.a. Mo, 4097 of 1991 and s.1.p (civilibo 15

19

R

13

EBombay Eubarban Electric Supnly Lo. Ltd.
v/s

Commissionar of Income Tawx.

(m.a. No. 197 of 19830

Salem Erode Electricity Distribution Co.ltd.

vIiE

Commissioner of Inocome Tawx
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N
4
)
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{(m.a. MNos 4703 & 4704 of 1984 & D12 %
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Commissionzr of Income Tax

(c.a.MNos 4706 of 1984 3

T
v/

Commissioner of Income Tax

(c.a. Mos. 4707 $to 4710 of 198475

South Madras Elesctric Supply Corporation

Commissionar of Income Tax
(oea. MNos BLZ to B17

o
Riverside (Bnatpara: Electric Supply Co.
Commissioner of Incomse Tax

Calocutta Electric Supply Corpn. Lid

bt Name of the Judoes 1
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the installation which sas recovered by the appellants from the
consumer’'s had fto be deducted in conputing the writien down valus.
for $hs assesment wvear 1946%2-43 and thereafier, and the actual
cost of the assets as computed under the 1922 Act had to be
recomputed under the provisions of section 43(1) of the 1961 Act.
4, at The Citation :
Commissioner of Income Tax
W
Oniar Zaran and Sons,
By bame of the Judoes @
i} S.Ranonathan.
i1y V. Ramasgwami
iii} Dr.A.S.4nand.
=) Date of Decision 3 1%.th March 1992,
gy ITR MNO. 195
FPage NMNo. 1
2} Brisf Issue @
PENALTY — CONCEALMENT — QUANTUM OF PENALTY CHANGE DOF
LAk -~ PRIOR TO 1948 BASING QUANTUM oM TaX AVOIDED ~ Lak &FTER
19468 AMEMDMERT BASING QUANTUM ON INUOME CONMCEALED ORIGIMNAL RETURN
FILED PRIOR TO 1948 NQT DISCLQSINB CERTAIN INCOME - MNOTICE FOR

)
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REASSEMENT RETURMN ABAIN DIECLOSING CERTAIN IMCOME AS IN ORIGCINAL
RETURM FILEDR AFTER 1948 — PENALTY TO BE BASED ON LAW AS ON DATE

WHEN ORIGIMAL RETURMN WAS FILED - INCOME TAX ACT,1941 B.271013(C

.

o

BEFDRE AMND AFTER AMEMDMENMT W.E.F 1.4.196B87

3 Decision
Held affirming the decision of High Court, that,even in
case wheare a return filed i1n reépance tn a2 notice undsr section
148 involved an 2lement of conceaiment,the law applicable wouwlid
be $the law as 1%t stood at ths time when the original refturn was
filed for the asssssment year in oguesiion and not the law as 1t

stoond on the dats on which fthe return was filed in responce

the notice wunder ssohion 148

S, ar The Qitation s
R.K. Deo
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Commissioner of Wealth Tax.
by Mame of the judpas
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2} Brief Issus 1
WEALTH TAX - NET WEALTH — COMPUTATION — DEDUCTION OF
DEBTE —~ DEMOND OF INCOME TAX ON FOREET INCOME FOR ASEESSMENT YEAR
124247 TO 1944-47 — LIABILITY DISPUTED BY ASEECSSEE - LIABILITY
UPHELD PBY SOPREME COUT IM 1958 - FRESH DEMAND NOTICE IESUED IN

F&4 - TAX PAID IM MARCH, 1565 — LIABILITY MOT DEDUCTIELE AS TAX

faey

WAS DUTETANDING FOR MORE THAN TWELVE MONTH — WEALTH TAX ADT 1957

S2(My CI.{IIIx(ED

Held that once that incomes tax procceedings becams
final and $he law was declared by the Supreme Court and 1% was

neid that forest income was btaxable. fThen the iia

b
amount should be desmed o have 2xisted from the date the origi-
nal demond was created bw kthe income Tay officer, Thersfore thsa
tarx pavable for shich a notice of demond had been served on the
appellant but which had not been paid beaciause of the pendency of
an appgal, revision or other proceseding,bescame pavble and since

it remained outstanding for a period of more than 12 months on

~h

aection Z{(m:

ydd
=
fi1]
<

valuation date, the bar under clause (Liiriby o

-y
i

7 oapplied souarely Alternatively fhe

o

of the Wealth Tawx Aot 9
Appellant was bound to payv the Ircoms Taw assassed irrespective

of Whether he had filed a referencs or not,.

i
o
-
<
]
13
o

the appellant
had not paid the tax, the amount remained outstsnding throughout

the period the reference was pending in the High Court The sffect
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of non pavament of fax under section &4&(7r of the Indian Income
Tax Act 1922 was that the tax became outstanding by opsration by
operation of law and it remained so on the relevant valuation
dates. The amount of Rs. &,6%,774 was outstanding on the wvalua-
tion dates for mors than 12 months,whether the period was calocu—
lated from the gsrvice of Lthe notice of demond in pursurance of
the assessment ordar or from the final determination of the
liabitily by the order passesd by the Bupreme Court in 1958 or

bhecause of Lthe opsration of section &

1

y of the Indiamn Incoms

i

There was no warrant for calculating the psriocd o

4

12 months

RL4unen fresh novice of demond was served by the

icer
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YEs
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(Civil Appeals MNo.s. 19%46 to 1598 of 198060
Commissionsr of Wealth Taw

B
Surdlin Pandurang Timblo.

(Civil Gppeals Nos. D247 and S268 of 1990

by Date of Decision
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10th march 1992

WEALTH TAX - NET WEALTH - EXEMPTION EPDUSEE SOVERNELD BY
PORTLIGLESE CIVIL CODE MARRIED ACCORDING TO CUSTOM WITHOUT ANTE -~

MUPTIAL AGREEMENT TO HKE

m
1

© PROPERTY SEPERATE — EACH SPOUCE ENTI-

TLED T EXEMPTION SEPERATELY -~ WEALTH TAX ACT 1957 S
v Decision

Bv the Court "The circuiars issuvsed by the departments

are, noarmally meant to be followsd and accepited by the authori-

ties. We do not Find anwv justificatien for the officer not fol-

lowing the circular nor was the department justified in pursLLing

the matter further in this oouritt,

4

In the above discussion ,the researcher has discussed
several cas2s which have been setitled by the Supreme Court of
India. All these cases nhave beesr covered during the period from
1985 o 1992, Thase cases also oeals with various direct fax
laws. Buch as Income Tarx Act 1941 .Wealtbth Tax Act 1937. and Bift
Tax Aot 1958. It may he oossrved from these case that.

iy The issues raised before the Supreme Court ars diverse



that 15 therse are number of areas in shich the dispute arises
beswesnt the asssssee and the department

i1 The entire direct tax legislation provides large ares
for confrontation.

i1i} There are certain arsas such as registration of firms

wiher

4]

constant disputes arises can be settled Shrough simpls

islation.

oo
B}
(%

ivy There is a neesd Lo use simplicity in statwudory languace
and avolid or minimisse tax legislation.

The ragearcher guotes the following paragraphs for the nesd

CRIENTATION OF THE LEBISLATION -

Under the Bovernment of India Azt of 1935, the Income Tax
Serame 4 divizible subject and ever since, the tax ravenus has
tate

remained divisibls bDetween the and the union.

n
U

Since. 1B&O, and during the interim period ti111 1918, the

arrangement continued and all fypes of Incomes were divided in 30

\

OV categaries. The income fax act of 19272 comprehsnsive

e}

substituted the garlier enactm

]

nt and sxbtansive amendments wers
srought about in fhe wear 193%9. During the periods from 193% to
1984&. The act was amended as many as 29 times, disfiguring the

original act of 192% so much that it wultimately became a2 compli-
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cated piece of leaislation. The Government, therefore,appointed a
law commission during the post-Independence period, shich submit-
ted its report in 1958 . Meanwhils,the Diresct Taxes Administra-
tion Enguiry Commitiee had already been appointed to considsr
the measures £0 improve public relations and to prevent svasion
of Income Tak. The Income Tax Act of 1941 therefors, is an out-
come Of the delebsrations of the law commission the Dirsect Taxes
Administration Enguiry Dommittees and the central EBoard of Reve-
e, The basic siructure of the law, however remainsd unchanged.

he 2ntire legislation, on the face of 1%, app

R

ars o be simpli-
fied and re—arranged, but in substance it is 2 re—-arranosd ver )

sion of the Oct of 1925, The very oreamble of the Income Tawx Act

A1 {act 47 of 1941 confirms this fact. The oreamble reads "An
Act to consolida¥e and amend the law relating to Income Tanx zand
Super Tax" Therefore, althoooh the Act of 1941 is based on the
dratt prepared by the Law Commission, ifs substance and structure
were practically extracted from the BEritish Act 1922. The ob-
zarvations of law commission are significant, which bring out the
following featuras @

1. The aAct of 19461 iz nothing but a3 logical rearrangement

imns contained in the Income Tax Aot of

ot

and regrouping of the sec

-~
e

« An attempt was made for simplifying the language of the

Act by splitting-up the sections and by removing the provisions.
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Z. In fact, the terms of references did impose certain
constraints whersby the law commission was directed to effect or
alter or modify the structure of the eariier legistation, conse-
guent upon no major change affecting the substance of law could
take place with reference to the substantive provisions The law
commission, therefore after ftwo wears of celiberations, only
attempted to provide a compact version of the legislation by
replacing the Incoms Tawx Act of 1522, The list of the the amend-—

ing ligisiation since 1941 woulc provide amole esvidence in sup-

a
oF

port of the fact that insipite of the spaze of amendments from

time to ftime, thes substance of tha zact hazs not changsd substan
tially from that of the Income Tax Act 1S2Z. The act of 1922 was
enacted by the Britishers due to fthe political and =2conomic

circumstances prevailing at fhat time and the clircumstances ware

gether of a different nature, The enftire orisntation of the

o
ot
ot
]

Income Tay Act of 19461, *herefore. did not taks into account the

seanomic and social necessities dduring the post independance

<t
<t

period. In fac Ehva Income Tax Aot of 1941, with whataver amend-

ments made tharein, would reveal one silent feature that fthe
amendment have bean made in piecemeal fashion, depanding upor the
sronomic and judicial situations, which warranted the ohangs ino

the act. But the substance still is of th itish orientation so

m
w
5
s

far as the major provisions and the languane of the orovisions

=

4
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uwsad in the statute are concerned. The major provisions under the
Income Tarx Aot of 19461, thersefore, in the initizal period, re-
mained almost similar to the act of 1522, but fthrough the modifi-
cations made under the Finince Act are the amending Acts, to a
subsitantial sxtent, changed the face of the whole legisliation in
the subseguent vears. It is,., nevertheless, obviouws that sconomic

ang social interest have not been systamatically incorporated in

o
x
m

entire statute,
The British orientation of the entire act further provides

annther fsaturs,. S0 far aszs the interprefation of the various

pords, skupressions or lagal and factual issues are concerned,

heavier reliance has been placed on the Eritish jurisprudsance.

This iz svident ftoday, as a3 host of the Supreme Court judgements

wowld reveal the fact that a major reliance iz on the British tax

In the 1

atest Suoreme Dourt decision in MeDoweil & Co. Lid,
(1985 47 CTR (82112&, the Supreme Court slaborately discussed

the Westminister Princiole, Which governs the distinoction batween

the tax avoidance and tax svasion. The Supreme Lourt also dis-—
cussed the Eritish case law as stated in W.T.Ramsay Litd, v/s CIR

and —ame tTo an indspendent conclusion based upon the prevalant
pracitices in fthe country in the MoDowell s case o The point that

neads to be highlighted here is that $the Br

ot

ish cazse law ftakes

(v



into acoount the sconomic,social and other conditions, which are

3

altogether of diffrent nature than those prevailing in this
coutry. This is a particularly signhificant in view of the fact

that the rate of literacy, commercial practices, political setup

o

2nal and acoounting siructures prevailing in this country do not

rasemble with fthe British conditions and, therafore,the orienta-—

—+

tion of the law i{4tsel in substance and forms becomes guestion-—

™

1]

able, calling for attention. The social and economic needs of an
goonomically arowing democracy 3re aliogether diffrent and during

the period between 1947 and 1990¢ have undergone metamorphic

X
X
]
2
i
b ]
yi
-~
r
n
<t

a8¥ legislabtion, the tax administration ang judicial

..

practices coupled with fthes social and 2oonomic backaoround pre

vailing in out s=t-up reguirs $that the snitires dire

[}
ot

£ tax legisla
tion needs an overall siruactural change and simolification of the

complicated fiscal issues. The legislation such as tax on wealtn,

o
W

tax on pift tax on expenditure and estate duity which are othear
direct tawes, have also under aone sevral changes. Some of the
legislation have besn alitogesther abolish and some of fthem, such
as ssbtate dubvy, have been absorbed under the Wealth tax law.
Howmaver, the procedural and substantial form is paralliel $0 that
of the Income

awx Act 1%41, which, inturn, continued to bes linked

o othe Income Taw Act of 19322,
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e
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ions and rationalisation of the tax structurs.

1. The Law Commission (Chairman ¢ justic M.P. Setalwad:.
= . Committee on Rationalisation and Simplification of the
Taw structure. {Chairman : £. Bhoothlingam}

. The Administrative Reform Commitées (Chairman ¢ Mr. H.

Bl

4, Committes on Tawxation of Agricultural Wealth and Income
(Chairman : Shri Rai’.

5. The Dirsct Tax Enguiry Committes (Chairman @ Mr. Justic
Wanchoo!.

&. The Direct Tax Law Commities ( Chairman 1 Mr. 0.0

-

In %he name of the simplification and rationalisatvion, the
alisn orientation of the statutes has not been substantially

amendsad. piecemeal changes instituted 2t a particular point of

et

time wars introduced i

O
i

m

ner or the pronouncement of the judicial
forums. The fact still remains that the socio-sconomic oblectives
dependent upom the peculiar sconomic conditions prevailing in the
country have not touched thes core issus. Each amending legisla-—
tion sxplains the obisectives behind the chanoe made. Some of the
amendments were made fo combat tax gvasion, some to unsgarth black
money and to prevant its proliferation, some other to reduce the

tax arrears and still some others to rationalise the exemptions
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and %o streamiline the tax administration, but the basic fact
st1ill remains that the overall struciure does not take into

aocount the nesds of the sconomy.

The overall structures of the lenoislation, therefore, has %o
be changsd a2 fresgh as the sconomy is already facing fiscal imbal-
ance and the oap betwssn the revenue and the expenditurs has

b

o

come very wmide, Mounting fax arrears, growing tax svasion,
pending litigation and adminisirative lethary, apart from the

harsh, humiliating and unworthy Sreatment meted out fto the asses

gaas are 3 sufficient proof in support of the fact that the Acth

(¥

i

& in orientation i%sslf, failed to achieve the basic canons of

public finance as snunciated by fiscal wizards.

i}

t can a2lso De pointed out Yhat the Act of enacting of sonme

of the direct tawes is aimost copying the laws of other coun—

trisg. It was mome towards the end of the last century when the

H
+

=Y

at

w

duty was imnosed be the British Parliamenit. The

7

ame hau

j
5

gt

law was copisd by our Bovernmenit after more fthan fifty wvears, in

the wyear 1953, when the Estate Duty Act was placed on our Efta-

This Act of "Copying" the tax law of a forsign country

almmst wholsale cannot be calisd commendable from other points

of view, viz.



i. The developing state of our economy was wholly different

from the fully developed economy aof Eritain.

« The

I

n

giritual and cultural backgrounds of our socisty was
not an all-fours with that of the British Societv, particularly
in the matfters of 1

{a) making gift and providing for public charities out of

2}

relicious consideration, ag 3 distinct from the motive of tan

¥

evasion and tawx avoidance, and

by giving dubtiful recgards ta the needs Act welfare of an

,

individual 's parents, elilderly relatives, sistsrs, Dbrothers, efto.g

ot

thinos which make out psyvohology less individoualistic and more

socialistic by the strength of our ﬁcral traditions and religious
sanctions, rather than throunh the fore of tax laws and democrat-
ised civic éansag

T. Dur tasxpayers with the above psychology, ss2 nob much
wrong in evading the tax burden, particularly when the fawx law do
not respect the special characteristics of our socisty, or other-

wise, mreate artificial incentives against taw honesty.

That the difference in the prevailing social condition of

india VWis—a-vis those of other countries are an important decid-



113

gratum for construing even the constitutional provision as shown

3y the obserwvations in Balaji VW/s ITC [ (1987 43 ITR 3I23 1.

«

Thus the following conclusions emerge from the foregoing
discussionss—

1. The present direct tax struciure inherits the British faw

b

orisntation and since it is anm alien to the nesds of the Indian

Eocietyv. Svsbtematic, scisntific ang sieple enactments bes made by

9]

antirely changing the fiscal stabtuktes which have ftotally failed
in achieving the parameters of the built in flewxibility and
buovancy, resoursa2s moblilisation and =2iimination of 1ncome and

wealith disparities.

2. The dangarous effects of the copying the Acts can be

stopped only 1if the pressnt direct ftax laws are tovally scrapoed

and fresh laws., in tune with Indian Social peculiarities, ars

introduced.

LANGUABE ANMD CODIFICATION OF THE LESISLATION

LAMBUAL

M

In ths theory of jurisprudence, distinction has alwavs

besn made between the substantive laws and the law of procedurs.
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The former defines the right whersas the latter determines the
ramedies. In case of direct statutes, the statutes involved both

rights and remediess. B

o

causne, wlitimately the 2ntire administra-
tion of justice genesrally depsnds upon the statutory provisions.
The statutes impose certain obligations wupon the assessses, which
gltimately are converted into the duties. The liabilities under
the statutes are reguired $o be discharged, firmly based on the

gcisaly to the orienta-

e

sound interpreftative language. Coming p
Tion of the direct tax statubtes, the observation of ths above

paragraphs wmould go to prove the fact that the entire dirsct tax

structure i3 based upon the Eritish Tax Struture and, tharefore,
the language wsed in direct fHax statubes also assumes the same

characteristics,.

in a taxing statutes, thesrs no intsndment or orssumpbtions.

NOme has o look at the terms employesd, look fairly at the lan—

]

uzed and ascartain what the siatuites savs. As discussed

fiu]

LR

-
H
H

sarlier, the Income Tax Act has under gone innumerable amendmerts

since 1941. The impact of Finance Aot and the Amending Acts have,

th

Y

ured the whols lsgislation. The statutes as alsed

i

imfact disfi

Ul

amendments suffer from one significant infirmity which relates o

the an

et

in)

saoge used. There are several occasions where the lan-
guiage used by the legislature, does not achieve the objective of

the legisiation and the sprit of the law becomes elusive and



unsate, throwing wultimately to the winds the

isgislature.

CORIFICATION -~

The

coadification of fthe

Quages amployvesd thare

in different confext by Mr,

“In testing

it Beructinise tTh

specific provisions and fthe

-

pa
-

)

scertalin

~1
1]

diate impact of the law,

guerted by fthe law in fthe

has primafacie powsr Yo ftax

it chooses, powsaEr 0 impose

[
Y

1

ot
]

Lo ion a choosas

31}
i
a
ot
ot

m

@
b
£}

-

powsr upon which the

only the power

aliva",

issue related Lo

in invoive interpretational problems

proces

the validity of a 1aw,

D

from
what

reaalm

pihole national fabric 1s

To destroy but
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intention of the

the absence of the svstematic

statutes and thes absence of confusing lan-

of the

n ths words of P.H. nunted

-t

& . Lane,

.8, Faripurnam and Mr. HE.A. Nayar.

it is reguired fto ¢

vary termzs of challenged 1aw, 15%

law as a hole and

these Serms, the precise and immi-

kind of control or restriction is

2} and duties.Pariiament

«t
it

mf ri

i)

whom 1t choosess, power to exemptd whom

el oon

i

ditions as to liability or as

The is the one goresat

npower to taw

based. It is not

it alaen the powsr o kesp

is
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The various provisions, sxplanations, sections, sub-section,

"
s
~
]
i
w
i
~1
#
.

notifications, Finance Act and Amending legiszlation

faken together with the original Act would reveal one featurs

(34
o
]
of
of
T
D
ot
Bl

noguage used in the fiscal literature is bsvond the
comprehesnsion not only of any lavman but evan a man of sminence,
in the legal profession. According fto English dictionary, “"Word®
is a unit of poken languans, written sign sionifying utterance,
andgd a group of words constitutes a message of sxprassions of

-

idesas in 3 lanqguags. Howm=sver. not infreguenitly, the Zourit have to

w

look at the contewxt, objective of a particular provision, meaning

similar circumastances

ot
a3 0
B
£
3
per
N
T
B
ui
o
e
1]
o
i
1]
ur
13
]
3
o
v
4]
o
[
W
F
B}
-1
1]
c
2
1.
0
3

NE Edme enatments or in a cognate pisse of legislation and

2 aspects of any oarbficu-

P

+
T
pos
'ﬁ

s
i
ot
u
[w!
Lﬁ
3
¥R
e
o
<
ju]

~H
<

e 3
B
i
i
o

4
|
.
el
-+
m
fu
o
-
3
1u]
i

ot

tar imperfect interpretation of the word before comming out

o a matter.

ot
1]
ot
-
“
B
y—t
-

itselft re

Languags thus forms a3 most important aspects of fax statutes

tatuwtes, the whole

ut

and without the propsr use of language of

+

codification fails to reflact a tematization of law as the

L
1]
<
]

J
m

cogification is characterised by ¢ absence of clarity force and

o

harmony, resuliing thersby, into various pitfallis, loopholes and

)

souivocal and dubious expressions of old law. ALl the direct fax

statutes pressnt such tvpe of codification as they failil to convey



2 clearcut presentation of the message it wants o convev. The
wse of freguent insertions and commissions through amending
statutes have made matters worse. Practically every section

2N
-
4]
“h
ot
D
(Wi

has been subjscted to such modifications. Therefore the

ini%tial purposes while codifying the law has been confused with
varicus objectives behind every insertions. Economic objiesctives
.33 political objectives have deeply penetrated as can be sesn

from various s2chtions.The limitations of time and various ceil~-

inos under respechive provisions further hamper the plain reading

o]
iy
ut
2
[}
o
6]
1
g
H]
b
2
=1
i}
2
-4
o
[}
[H
Ex
it
(3
|
ot
1]

% have bhesan,time and again, intsr
Linked with the companizs act, Hindu law, Foreiogn Exchanos Reou-—

ation Act, Indian Fartnershio Act, Indian Dontract Act. In—
t

surance Aczt, Banking Companies Act, Thartered Goocountanits Ac

ot
-

1

Cost Accountants Act eto,in adition to the provisions of the

civii procedure oode and the Indian Penel Code. The fregusnt use

¥

“r
23
0

of the words sud " nobhing contained herein v " shallh,

Y

"okt oand Ywill® ,acdded with explanation and provisos and “now

withstanding

3
o
L]
53
b
]
ju ]
113
[
2
1
]
NN
s
o
0
)
P
[im}
x
Pt
-
b
A

impossible unless one

i

freguently seesks aid either of a solicitor’'s office or of a l=gal
consuitants oninion. In fact,.the lanouags itself has posed inter—

pretative problaems and 1f one goes fnrough Yhe oass laws , par-

tiguiarly a2z reported in the Indian Tax Reporfesr,it would not be

52

unusual to comes across various cases in fhis conftext. An attemot

w

i}
o
¥ 8
i 4]
53
¥

throw ligh

et

through a cursory illustration from sec—

117



tion 5 of the Wealth Tax Act, 1957,
The defective language, wuhich complicates interpretation,

Strains.the mental faculties of even genius pesople, confers
discriminatory use of such language on the administrative setup
and esnoouranses litigations, 1% simplifies, would positively
result in raducing substantially the litigations which hold up
the administrative procedurs: for protracited period; apart from
the fact that Ythrough the wuse of simple language, cordial rela-

tionship b2itwesen &h

B

tax gatherers and fax pavers will prevail.
screfion through language enhances the scope for mal practices

]

[
[ o
&t
i1
v
v
i1}
%]
B
[}
e
ot
b
g
"
i
%)
e

and deprives th SRTRE- N rn]

i1}

r

i
i)

sposal of ca

]
hd
i

DS .

Fde

and %ax coilect

-~

T throw much light on codification aspecth, we should con-—

+

sider +0 obssrvations of a former chisf Justice of Caloutta,

<

who subsequently acted as the chairman of the Incoms Tax Invasti-
gation Committee, Mr., P.B.Chakravarty o

o thne Incoms Tax Act of shapeless structure, tThe Indian
irmcome Tax éAct, 1922, was no exception. Indesd afier the euxtensive
amendments of 193%9.,and the further amendments of individual
sections subseguently made from time o fime, 1t bDecams 2 oar—
ticulariy deplorable specimen of bad draftmanshio,vbmth as to the
language of many of the sections and as to thelir locations and

arrangements Unless one proc2eded from $th

B

beginning of the act

Pt

qd nat me=2t a1l the sactions bearing

Pt

right up to its snd, one cou
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on 2 particular ftopic, because they lay scattered all over the

act, some of fthem in the unlike liest of places: and unless one

ot

hammered one’s brain relegntlessly and long,one could not hope to

gt at some meanings at least of the ftorftuous sentences of inor-

I,

i ]

dinate length of szupressions and plainly inaccurate. That conda-—

i)

tion of the act was certainliy due in a large measure to the
initial lack of logical arranosment of 1%s sections, bub 1%
deficiencies wers aggravased Dy 3 sucoess5iOn piscemeal amend-—

mants, clumsily suprassed and made without proper regard Yo thelr

i
W

T

affact on the rast of the act. Th

L]

oroming hablit of amending and

il

act, or even bthe constitubtion,whensever an infterpretation, unwel-
come fTo the execultive Dower 12 discovered, had its share of

-
i}

gffart on the Imcoms Tawx Act as well. It becames 2 singularly

saed and mal adj]

1
3]
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3
i3

ustad provisions. 8%ill,

emseives came Lo be

<t
T

it is pieasant to recall that Governmsnt
conscious of the condition to which Ythe act had been brought and
invitad the law commission o revissg its provisions so as O make
trem more intelligible, without howsver, 2ffecting the basic fTax

o simplfy the Incomes Tax Act without simplifving the

W
of
-3

ucturse was welliright impossible...”

Tt mam already been recorded that z2ll the thres Union Direct

- B

Tar Laws have 4 pronounced BEribvish

fre

3]

risntatin, which is irrels-—

o

vent in today’s Indian Context. Hence, in order to import indige-—

s

neous sncial economic and political orisntation to the tax laws,



these will have to be, first of all restructur=d and reformed
with tThe help of experis in the fields of taw practice, 2conom—

. q

ics, sociology and linguistics.

ETABILITY OF TAX LAKS =
Stability of the tax mtruacture in other words, is an 2ffec—

tive countsr measure against freguent amendments in fax laws. It

has Dean observed tThait ftheir have bsen very fregusnt amendments

in the tasr laws, esither necessitated by Budogeit provisionns or by

ju

changss in Yhe policy. Buch freguwent amendmenits snhance the scope

ot

of misinterpretation and sventual litigations. The stability of

the ftax laws shouwid., Theretore, command the prigrity attention of

P

the framsrs of $the btaw laws, as their could be absocluftely no tan

.

ot
ot

Chotshi Commithtes s Raport Clerly e that @

A

m

in Brapilivy of cur Zax laws 1s anonther of their Worsy featur

12

The lawms ars rigdlsd with unceriainitiss and statutory amendments
are as unpradictable as they are freguent. Surely, aftere mors
than Malf a3 century of fthe working of the Income—%tax Acts of 1929

and 19481, it should be possible Lo have anm saduring Taxw struc—-

i

ture. IN making our reports, se have orocesded on Ythe basis that
once the chargss we have racommended are made, it should not bs

ot
D
N
m
il

ssary to make any significant changes in the law for many
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b

years to come.stability in the rates of taw 1s equally essential
and, therefore, we have recommanded that the rates once fiuec
should continue for atleast five years. These recommendations,

mowever, fell on deat sars and prompted Mr. N.A. Palkhiwala to

write &£

4]

n ve2ars lattery" The Incomes —-Tax Act Should provide
grciuring strucidre for lewy and colisction. while $he changing
rates wowuld be praseribsd Dy the annual Ficance Acis. But evan
the provisions § the Incoms Takx Act rowadavs are like 3 raillway

bicket — good only for one journey in time from ist April of ons

T
i)
~t
<

Q
L
Y
u
o
3
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n
x
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]

omatimes

Ht

the next, and wt 2wan for the

whole of fthat journesy.”

Since 1541 ormards, fiscal inssability further hslosd o

comalicate Hthe overall tay structurs. Mr. Paliiwaia further

b3
{u
oy
0
~4
u
N1
il
Rt

nolicy is to a nation what 3 stable family
1ife iz ©To an individual, but stability is anathema €2 the North
Elock, The obsesive attitude with the exercise of powsar must take
form of churning oot new laws.

Stability, mimolicity and certzinliy showuld be the soul of

-

the fiscal l=2ogislation. O% suweh, Mr.oZalkhiwala is rightly justi-
figod when he attacks the governmenis oreocoupation with freaguentd

amendments o Tax laws asg
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Income~Tax Hcks, 19461 is a national disgrace,
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