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CHAPTER III

STATUTORY PROVISIONS REGARDING SET OFF OF LOSSES AND
CARRY FORWARD OF LOSSES :-

The provisions relating to set off & carry forward of
losses are contained under Chapter-VI of the Income Tax Act,
1961 & they are contained u/s.70 to Sec.80 of the said Act.
The detailed statutory provisdons as they stand, the various
amendments made from time to t ime, comments en each such sec-
tion & relevant case law is discussed hereunder :-

1 get off of loss from one source against Incowe from another

gource under the same head of income -

Sec.70 - 2(***) Save as otherwise provided in this act,
where the net result for any assessment year in respect of any
source failing under any head of income 3( *x*) ig a loss,
the assessee shall be entitled to have the amount of such loss

set off against his income from any other source under the

same head.
1) Substituted by the Finance(No.2) Act,1962,w.e.f.1.4.1962.
2) n(4) " omitted by the Finance Act,1987, w.e.f.1.4.1988

3) " other than capital gains" omitted, ibid.
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(2) ¥(*** )

COMMENT : Sections 70 to 80 concern with losses sub-
stained by an assessee & the circumstances under which such
losses may be set off of carried forward for future years
for the purpose of being set off provides for set off of loss
from one source; in the same year against income from another
source under the same head. Speculative losses camnot be set
off against non-speculative business profit even in the same

year.

The provisions of section 70(1) are newly enacted in
the sense that no such provisions vwere to be found in the 1922
Act, although the judge made law always held so. Loss in a
speculation business can be set off only against the profit in

a speculation business.

k) Sub-section(2) was omitted, ibid. Prior to its omission
sub-section(2) stood as under :
®(2)(1) where the result of the computation made for any
assesswent year under section 48 to 59 in respect of any short-
term capital asset is a loss, the assessee shall be entitled to
have the amount of such loss set off agzinst the income if any,
as arrived at under a similar computation made for the assessment

yeer in respect of any other capital asset.
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5§et off of loss from one head against income from snother -

Sec.71- where in respect of any assessment year, the
net result of the computation under any head of income is a2 I=»
loss, the assessee sha.l, subject to the provisions of this
chapter, be entitled to have the amount of such loss set off
ageinst his income, if any, assessable for that assessment

year under any other head.
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(ii) where the result of the computation made for any
assessment year u/s.U8 to 59 in respect of any capital asset
other than a short-term capital asset is a loss, the assessee
shall be entitled to have the amount of such loss set off aga-
inst the income, 1if any, as arrived at under a similar compu-
tation made for the assessment year in respect of any other

capitzl asset not being a short-term capital asset",

5) Substituted by the Finance Act,1987,w.e.f.1.4.1968
Earlier, sec.71 was substituted by the Finance (No.2) Act,1962,
wee.f. 1.4.1962 & its sub-section (2) was substituted by the
Finance (No.2) act,1967, w.e.f.1.4.1968. Prior to its substi-
tution, sec.71 stood as under :
n"71-_set off of loss from one head against income from another-
(1) where in respect of any assessment year the net result of

the computation under any head of income other than "Capital
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COMMENT : This section provides for set off of loss
from one head, in the same year, against income from another
head. The first thing is that if losées from one source can
be set off against income from another source under the same
head of income for the same assessment year, If, however, such
losses camnot be set off. Sec.71.,provides for set off against
income for the same assessment year under any other head.
Business lLoss to be set off only against assessable income.
Losses from the business of owning & maintaining race horses

& speculation business loss cannot be set off of other income.

gains" is a loss & the assessee has no income under the head
"Capital gains", he shall, subject to the provisions of this
chapter, be entitled to have the amount of such loss set off
against his income, if any, assessable for that assessment year

under any other head.

(2) where in respect of any assessment year, the net result of
the computation under any head of income other than“Capital
gains® is a loss & the assessee has income assessable under the
head "Capital gains", such loss may, subject to the provisions
of this chapter, be set off -

(1) against the income, if any, of the asscssee assessa-
ble for that assessment year under any head including income

assessable under head "Capital gains" (whether relating to
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Inter head adjustment is their losses under the heads, "
"Salaries", "“Income from house property" & " Income from

other sources" cannot be carried forward.
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short term capital assets or any other casital assets), or

(11) if the assessee so desires, only ggainst his income,
if any, under the head "Capital gains", in so far as such
income relates to short term capital assets & income under any

other head.

3) where in respect of any assessment year the net re-
sult of the computation under section L& to 59 in respect of
capital gains relating to short-term capital assets is a loss
& the assessee has income assessable under any head of income
other than "Capital gains", the assessee shall, subject to
the provisions of this chapter, be entitled fo have such loss

set off agesinst the income aforesaid.®
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Carry forwerd & get off of business losses @

Sec.72 - 6(1) where for any assessment year, the net result
of the computation under the head "profits & gains of busi-
ness or profession" is 2 loss to the assessee, not being'a
loss sustained in a speculation business, & such 2o0ss cannot
be or is not wholly set off against income under any head of
income in accordance with the provisions of sec.71, so much

of the loss as has not been so set off or,

7( * * * ) yhere he has no income under any other head, the
whole loss shall, subject to the other provisions of this
chapter, be carried forward to the following assessment year,
and —
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6) substituted by the Finance(No.2) Act,1962,w.e.f.1.4.1962,
7) t"where the assessee has income only under the head"Capital
gains" relating to capital assets other than short-term
capitel assets & has exercised the option under sub-section
(2) of thet section or " omitted by the Finance Act,1987,

v.e.f. 1.4.19688. In the omitted portion, expression
in italics was inserted by the Finance (No. 2 ) Act ,
1967, w.e.f. 1.%.1968.



(1) 1t shall be set off against the profits & gains,
if any, of eny business or profession carried on by him &

assessable for that assessment year :-

Provided that the business or profession for which the
loss was originally computed continued to be carried on by
him in the previous year relevant for that assessment year ;

and

(i1) 4if the loss can not be wholly so set off, the
amount of loss not so set off shall be carried forward to the

following assessment year & so on :-

ezgovideg that where the whole or any part of such loss
is sustained in any such business as is referred to in section
33B which is discontinued in the circumstances specified in
that section, and, thereafter, at any time before the expiry
of the period of three year refered to in that section, such
business 1is re-established, reconstructed or revived by the
assessee, so much of the loss as is attributable to such busi-
ness shall be carried forward to the assessment year reievant

to the previous year in which the busines is so Be-cstablished,

reconstructed or revived,and -

8) Inserted by the Finance (No.2) Act, 1967,w.e.f.
1.4.1967.



30

a) it shall be set off against the profits & gains,
of that business or any other business carried on by him &

assessable for that assessment year ; and

b) if the loss cannot be wholly so set off, the amount
of loss not so set off shalil, in case the business so re-esta-
blished, reconstructed or revived continues to be carried on
by the assessee, be carried forward to the following assess-
ment year & so on for seven assessment year immediately succ-

eeding.

(2) where any allowance or part thereéf is, under sub-
section (2) of section 32 of sub-secticon(4) of section 35, to
be carried forward, effect shall first be given to the provi-

sions of this secticn.

(3) No loss 9(other than the loss referred to in the
priviso to sub-section (1) of this section) shall be carried
forwerd under this section for more than eight assessment years
immediztely succeeding the assessment year for which the loss

was first computed.

- O e e G B e W O S B S e R G PO G G G e S T A e G W WD e T e B O SN G G G G . O O S T TG e

9) Inserted by the Finance (No. 2) Act, 1667
wee.fo 1.4.1967.
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COMMENT s

This section @ provides that when & how the unabsorbed
business loss other than speculation loss, can be carried for-
ward to future years to be set off against business profits
of future years. The provision relating to speculation losses
existing in the said section 24(2) has, in the~1961 Act. No
postponement of set off due to penddngy of litigation.

For this purpose, business profits would also include
profits derived from a business activity but assessable under
the heads other than " profits & gains of business or profe-
ssion". Despite the fairly exhaustive tests laid down, a
decision whether two or more types of business activities
carried on by the assessee constitute the same business; de-

pends upon facts & circumstances of each case.



o\
N

CASE LAW

Sec.72 - (1985)48 CTR(SC)176

In the supreme Court of Indis

V.D.Tuljapurker, Sabyasachi Mukharji & Ranganath lMisrs JJ

commissioner of Income Tax

v

Mother Indis hefrigerstion Industries(pPvt)Ltd.
Civil Appeal N0.1570-1571(KTI) of 1,73
August 14, 1385

Loss-Carried forwerd-priority for set off-current de-

precistion to have priority over carried forwerd business

Depreciation-set off-current deprecisztion to have priority

over cerried forwsrd business loss.

Set off-priority-current deprecistion to hesve priority

over csrried forwsrd business loss,

Statute-Legal Fiction-scop

Income Iax &Ct,1961,38 32(2) & 72(2) - Income Iax Act,
1922, priviso(b) to 8 10(2)(vi) & proviso(b) 3.24(2)
Scheme of the Act is that only net profits & gains of
of business affer the specified deductions cre made,

can be subjected to tax-one of such deducticns is the
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current depreciation-is such current depreciztion is
to pe first deducted before any question of either
carry forward of unabsorbed deprecistion or that of
unabsorbed business losses of earlier years arises.

No deviation from this normal kule of Accountancy is
contemplzased either by praéviso(b) to 5.10(2)(vi) read
witih proviso (b) 3.24(2) of the 1922 Act or by 5.32(2)
read with72(2) of the 1961 .ct-Sec.32(2) corresponding
to proviso(b) to 5.10(2)(vi) of 1922 Act provides
firstly for carry forward of unabsorbed depreciztion
& secondly for clubbing the said cerried forward de-
precistion with the current deprscistion & deeming the
aggregete to be current yeers depreciation & such dee-
ming is specifically mede subject to S.72(2) proviso
(b) of 3.24(2) of 1922 Ahct-Accordingly, where there

is carried - forward depreciation silowznce to be set
off’y effect hes first to pe given the set off of un-
absorbed businesslosses-there is no recquirement for
the unsbsorbed business losses getting priority over
the current deprzciztior-thc interpretaztion of the
leged fiction in 3.32(2) -Refered to above $hould not
be extended beyond its legitimate field-purpose behind
anactment of the legal fiction isto see to it that the

unabsorbed busiress lossed mey not get-De-prived from being
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set off in certain cases in view of the statute per-
mitting there in carry forward only for a limited
number of years as ggainst provision of no such time

1imit in case of unabsorbed depreciations.

FACTIS :

Under the scheme of the ict, it is the net
profits & gains after the specified deductions are
made that are subjected to tax, one of such deduct-
ions pertains to depreciation allowance at t he pre-
scribed rate of percentage of the written down value
of the business assct, & this is privided in 35.10C
(2)(vi) of the 1922 Act & in S.32(1) of the 1961
Let., Up to this stage of computation no question
of either carry forward of unabsorbed depreciation
of the earlier years or carry forward of unabsorbed
business losses of earlier years arises. In other
words, the normaZ accoutancy principle has to be
applied in arriving to the net income from business
for that year by debiting the current years depre-
ciations. The question 1s whether any deviation
from this normal ruie oif accountancy is contempla-
ted by priviso(b) S.10(vi) read wita Proviso(b) to
S.24 of the 1922 Act or by S.32(2) read with S.72
of the 1967 4ct & it is here that the zspect of

proper construction of these provisions arises.
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HELD :

(1) The proviso (b) to S.10(2)(vi), corres-
ponding to the present S.32(2) of 1961 Act, is in
two parts & provides for two things, ity first part
provides of a carry forward of unabsorbed depreci-
ation with the current year's depreciation & dee-
ming the aggregeate to be the current year's depre-
ciztion. However, carrying forward of the unabso-
rbed depreciation & the deeming provision in(b)
is not absolute but is subject to the proviso(b)
to S.24%(2) (corresponding to the present S.72(2)
of the 1961 Act.) Had proviso(b) to S.24(2) not
been enacted by the leglslature the result would
have been that the sggregate depreciation would
have been deducted first out of the profits &
gains in preference to unabsorbed busiress losses
which might have been carried forward under S.24%(2)
but as such losses can be carried forward only
for limited number of years, the assessee would
in certain circumstances have in his books losses
which ne might not be able to set off even within
the ¥ime limit during waich set off is permitted.
In order to prevent such & situstion the legisla-

ture enacted proviso(b) to S.24(2) & proviso(b)
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to S.24(2) corresponding to Sec.72(2) of the 1961
Let) expressly s-ates "where depreciation allowan-
ce is, under Cl.{b) of the proviso to cl.(vi) of
sub S.(2) of S.1C (the present S.32(2) also to be
carried forward effect shall first ve given to the
provisions of this sub-scction." In other words,
it clearly provides that in the matter of set off
the unabsorbed business losses of the garlier years
will have preference over unabsorbed deprecietion
that is required to be carried forward under provie-
so (b) to S.10(2)(vi) & no preference over the

current deprecistion is intended.

(ii) It is true that proviso (b) to S.10(2)
(vi) creates a legal fiction & under that fiction
unabsorbed depreciation either with ot without
current years depreciation is deemed to be the
current years depreciation. But legzal fiction are
created only for some definite purpose & these
must be limited zTo that purpose & should not be
extended beyond their ligitmate field-vide Bengesl-
Immunity co.Ltd. V State of Biher (1955) 2 SCi 603
at 606, Clearly, the svowed purposz of the legeal

fiction crezsted by the deeming provision contained
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in proviso (b) to S.10(2)(vi) is to make the un-
absorbed carried forward depreciation partake of
the same cherzcter as the current depreciztion

in the following year, so that it is available,
unlike unabsorbed carried forwerd business loss,
for pbeing set of againsl other head of income

of that year - CII V. Jaipuria China clay mines

(P) Ltd. 1966 59 ITK 555 at 561 & CIT V. Ravi
Industries 1963 %9 IIR 145 (Bom) cited in support -

(1ii) Such being the purpose for which the
legal fiction 1is created, it is difficult to ex-
tefi/the same beyond its legitimate field & will

"

have to be confined to thst purpose.

It is, therefore, no%bossible to accept
the contention of the assessees thst because of
the lcgel fiction the unsbsorbed carrisd forward
losses should be given preference not merely over
the unabsorbed carried forward deprscistion but
also over the current year's depreciastion. There
is thus no modification of nor devistion from the
basic & well recognised principle of commercizsl
accountancy by the stzture as is contended by the

assessSee -



(iv) since the provisions of the 1961 4ict
are in pari meteriel with the corresponding pro-
vions under the 1922 fct, the same conclusion
must follow under the 1961 ict namely thet curr-
ent depreciation must be deducted first before
deduction the unabsorbed carried forward business
losses of the earlier years in giving set off
while computing the total income of any particu-

lar year -

Aluminium corporation of India Ltd. V.

CIT (1958) 33 ITE (Cal.)

10 Provisions relating to carry forwerd & set off

of sccumiilzted loss & unabsorbed depreciation
allowance in certzin cascs of smalgamation

Sec.72A - (1) where there has been an zm-lismation
of a company owning zn industrizl undertaking or
& ship with snother company & the Centrel Gover-
ment, on the recommendation of the specified zu-
thority, is setisfied that the following conditi-

ns arc fulfilled, namely -

e W M W N g e B e A G G e T e A S e T A gl e M ks WS U N oy o o S o s e o W

10) Inscrted by the Finance (llo.2) Act,1977,

veeofs 1.%4.1978
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e) the amalgemating company wes not, immedistely
before such amalgamstion, financi=lly vieble by re-
ason of its liebilities, losses & other relevant

fectors;

b) the emalgametion wes in the public interest;
and
c) such other conditions as the Centrsl Gover-

ment meay; by notificetion in the officisl Gezette,
specify, to ensure that the benefit under this se-
ction is restricted to =malgemations which would
facilitate the rehsbilation or revivsl of the bu-
siness of the zmalgamzting compancy; then, the
Central Covermment may mcke 2z declaration to that
effect, end, thereupon, notwithstanding anything
contained in eny other provision of this .ct, the
accurulzted loss & the unabsorbed loss & the un-
cbsorbed deprecistion of tie mmalgamsting company
shell be deemed ~o0 be the loss or, as the cese

mey be, zllowence for depreciztion of the amalga-
mated compsny for the previous ycar in which the
emzlgearetion wes effect.d & the othcer provisions
of this Act relating to sct off & cerry forwerd

of loss & ailowance for depreciation shell a ply

SAKR. BALASAHEB KHARDEKAR LIBRAK)
SHIVAJI UNIVEBSITY. KOLHAPWER
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accordingly.

(2) Motwithstanding anything contained in-
cuf-section(1), the accumulzted loss shall not be
set off or carried forward & the unabsorbed de-
preciestion shell not be allowed in the asessment
of the amalgamated company unless tae follwing

conditions are fulfilled, namely -

(i) during the privious year relevant to
the assessment yezr for which such set off or
gllowance is claimed, the business of the amal-
gamating company is carried on by the amalgamated
company without eny modification or reorgasnisstion
or with such modificestion or reorganisation as may
Centrel Government to enable the armalgamated co-
mpany to carry on such business more economically

or more efficiently,

(ii) the zmalgameted company furnishes,
zlong with its return of income for the said asse-
ssment yesr, & certificate from the specifiedzu-
thority to the effect that sdequate steps heve
been tzzen by thet company for the rehabilittion
or revival of the business of the amalgemeting

company.
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11(3) wherz & compeny owning en industrisl under-
taging or a ship proposes to smzlgamate witn any
other compeny & such other company submits the
proposed scheme of amslgeametion to the specified
euthority « thet zuthority is satified,efter exa-
mining the scheme .. teking into zccount =211 rcle-
vent fects,that the conditions referred to in sub-
section (1) would be fulfilled if such zmsli.sma-
tion is effccted in accordence with such scheme or,
es the ccse may be, in accordance with such scheme
as modified in such manner =zs thst suthorily may
specify, it shell intimate such other comgany that,

after the eamalgesnation is effected in accordence

m

withh such scheme or, as the cssc mey be, such sche-
ne @s,sex modified, it would meke (unless there is
any materizl change in the relevant fzcts) s re-
cormendaticn to the gentrel Government under sub-

section (1).

G T e - W T e e P e e e TS e A e WS S G D . MED e M e e v .

11) Inserted by the Finance fct,197%,w.e.f.

1 . L;‘- 197& L4
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AXPLANATION

In this Section -

a) "accumulated loss" mzens so much of the loss
of the zmealgemating company under the head" profits
& gains of business or profession" ot being a
loss sustained in & speculstion busincss) wnich the
emelgamating compeny would have been entitled to
carry forwerd & set off under the provisions of

section-72 if the amelgamation had not been effected.

1‘(b) "Specified authority" mezns such authority
as the Central Government may, by notificztion in
the 0fficisl Gezette, specify for the purposes of

this section,

(c) "Unabsorbed depreciation" means so much of
the allowence for deprscistion of tiie smalgamating
company which rensins to be allowed & which would
have veen ailowed to the amalgemeting company und-
er the provisions of this Act if the amalgamation

hed not been effected.

12) For specirfied suthority, refer Texmens's

Direct Texes Circulers, Vol.1, 19&&,
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COFMENT -

An extrected the books of chesturvedies in
this section concern witn provides wien & how the
unabsorosed busincess loss other then speculation
loss; czr be cerried forwerd to futurce jyeers to ve
sct off egeinst ousiness profits of futurc yesrs.
Loss sustrined by ¢ Iindu Undivided Ferily cene
rot be sct off zgcinst the income of ¢ firn con-
stituted by the erstwhilc members of the seme

femily subsequently disrupted.

If, however, an individuel pertner dics o
fnls widow becomes ¢ pertner in his plszce; the
widow camnot have the benefit of sct off in res-
cect of uypabsorbed loss of acr deceascd husbond.
Ho resident's Indien loss to be cerried forwerd

& not s.t off c_cinst forzsign income.

Siwilerly, "unebsorbed depreciciion" means
so wuci of the sllowence for depreciestion of tag
smelgemeting cowpany whica reuains Lo be sllowed

{owhicn would been cllowed to $he smalgzveting
g i

1

company hed not buen effect.od.



CASE LAW
SECTION 72-4 - I1AT Delhi Bench 'b!
Kelvinstor of India Ltd.

V.

Inspecting Assistant Commissioner
IT Appeal No. 2855 (Delhi) of 1985

February 29,1988

K.C.Srivastav, Accountant Member

& S.S.Mehra, Judicisl Member

Sec.72-4 - of the Income tax Act,1961-losses carry
forward & set off of losses in certain ceses of
emealgeamation. Acertain company was smalgamated
with assessee campany on 1.7.1980, when certain loss
& unabsorbed depreciestion of that company were cla-
imed to be carried forward & set off against profit
of assessee - company for Ass.year 1982-83, whether
even though adequate-steps for rehabilation of re-
vival of business of amalgamated company as conte-
mpated u/s.72-A(2) were taken in & later year, set
off could be allowed in year of amalgamation which

was current year, held; yes;

FACTS

4 certain company was amalgemated with the



assessee~-company with effect from 1.7.1980. At
the tims of such amalgamation, there were certain
losses & uhabsorbed depreciation which had been
claimed to be carried forward & setdbff agsinst
the profit of the assessee-company for the Ass.
year-1982-83. The InC (Assessment) noted that
under Sec.72A(2) the accumulated loss could be set
off & carried forward if the amalgamated company
furnished & a certificate from specified zutho-
rity to the eff-ct that adeguate steps had veen
tegen for tue renabilitation or revivel of the
business of the amalgemating company. It was
noted tnat it had not pbeen possible for the ass-
essee to iwplement the revivul scheme in the years
1980-81 & 1981-82 & it was only in the iLss.Year
1982-83 onwerds that the scheme was implemented.
The IiC, therefore, held that since the specified
authority had not issued the required certificate
the carry forwesrd of loss & unabsordbed deprecia-
tion could not be allowed in the year 1982-83 on
appeal, the comumissioner (appeals) refered to
therequirements of the filling of the certifica-
te & the salisfaction of the condition for task-

ing adequate steps & held that the benefit of



carry forward & set off could not be taken unless
adequate steps were taken & could not be set off
in a year prior to the year when such adequate
steps were taken. According to him the carry
forward loss & unebsorbed depreciation would no
deemed as the loss & depreciztion rsspectively

of the year of zmelgamation but the set off wollld
be in the year in which zdequate steps had consi-
derably been taken by the assessee., He,therefore,
directed thal the unabsorbed loss & depreciation
should be set off only in the year 1984-85 & not

in this year on second &appeal.

HELD 3

Sec.724(1) clearly provides that the acc-
umalated loss & the unabsorbed depreciation of
of the amalgamating company shall be deemed to
be the loss or allowance for depreciztion of the
amalgated company for the previous year in which
cmalgaration was effected. This process mainly
depends on the declzrztion made by the Central
Government as contemplated in sub-sec.(i) & the
othner condition which is plzced in the stature

for this purpose, is contained in sub-section(2).



These conditions cre that during the previous
yeer relevent to the Ass.Year for whica set af-
ter allowance is claimed the business of the a
emalgemting compeny 1s carried on by tne amal-
gemated company without any modificafion or re-
orgenisztion or with such modificestion or the
reorgénisatiom as may be approved by the Central
Governuent to enable the asmelgawmszted Company

to carry on such business more econouwicezlly or
more efficiently & the amalgszmated company fur-
riishes elong with its return of income for the
seld assessmwent year z certificste from the
specifiied zuthority to the effect that adequate
steps have been taken by that company for the
rehabilitation or revival of the business of

the amalgamsting company. As far as tane first
condition laid down in sub-sec (2) was concerned
that related to the situationduring the previous
year relevant to tine Ass.year for whicn such set
off of zllowence wuas claimed, there wcs no dis-
pute regarding the fulfilment of this conditions.
The second condition was thet the amslgamzted
company would sctisfy the specified zuthority
ihat zdequate steps had been taxken for rehabi-

litetion or revival of the business of the ama-

-,
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gemating company & to that effect the certifi-
cate was furnished. 7This action of taking zde-
quate steps for revivaei need not necessarily be
taken in the year in which the smalgamstion wes
effected & it might take more than one year to
take such steps which might be considered to be
adequate. Once It was found thet in this case
the smelgemeted company had taken adeguate steps
for the rehebilitation or revival oi the business
of the amalgamating company, the amalgamated co-
mpany became entitled for set off of the unabso-
rbed losses & unabsorbed deprecistion on the ba-
sis tnat it became the loss & deprecia.ion of

the amalgamated company for the previous year in
which the amzlgswation was effected. In the pre-
sent case, the smalgamation beceme effective

from 1.7.1980 which fell in the accounting period
relevent for the zssessment year 1982-83, The
set off for the carry forwerd losses of the ama-
lgemeted company had not to walt to be set off
against the profits of that year when adequate
steps were found to nave been taken. It was true

that up to the end of the previous year relevant
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for the current zssessment year zdequate steps
had not been taken & such steps were taken in
the later year. &ven,then, under the law, the
set off had to be allowed in the year of zmal-
gamztion which was tne current yesr. The order
of the commissioner (ippesls)was, according,

reversed

O.P.Vaish , Ajey Vohra & Vijay Vaish for
the .ppelant B.0.8inha for the iiespondent.

Sec.73 - Losses in Specul:stion business -

amsn—

(1) Any loss, computed in respect of a specu-
lation business carried on by the sssessee, shll
not be set off except zgeinst profits & gains;

if any, of cznother speculation business.

(22 wherefor sny asscssmenl year any loss com-
puted in respect of a speculestion business has
not been wholly set off under sub-scction (1),

so much of tne loss as is not so set off or tihe
whole loss where tne assessee had no income fromw
any otker speculsztion pusiness, shzll, subject

to the other provision of this chapter, be carm-

ed forwerd to the follwing assessment year,




i) it shsll be set off against the profit
& geins; if any, of any speculetion business
carried on by hin assessable for that assess-

ment year, and

ii) if the loss cannot be wholly set off,
the zmount of loss not so set off snall be ca-
rried forward to to the following sssessment year

erid SO ON ..

3) In respect of allowznce on azccount of d e-
precistion or capital expenditure on scientific
research, the provisions of sub-section(2) of
sec.72 shall apply in relation to speculation bu-
siness s they &oply in relation to any other bu-

siness.

L) No loss snzil be carried forward under
this section for more than eignt assessument yers
immediztely succeeding the assessment year for

wnich the loss was first computed.



13 Explsnation -

where any pert of the business of s company

(11+ other than & company whose gross totzl income
consits weinly of income which is chargeble under
thie head "Interest on sSecurities", "Income from
house property", "Capitel geins®, & "Income Irom
other sources", or z company the principal busi-
ness of which is the business of benking or the
granting of losns & advances) consits in the pu-
rchase & scle of sheres of other companies, such
company shell, for the purposes of this section
be deem2d to be carrying on z seeculstion busi-
ness to the extent to which the business consists
of the purcnazse & sale of such sheres.

COMMEnT

Thig section priovides that when & how spe-
culztion loss can be set off zgainst speculation
profits of the swcme or future year or future

years. Sec,73 of the Income Tax Act,1961, deals

. O .- e G G ER e T SR e Y g B e P G OR e B SR T S e e S g S e BB e S ST e e S W G

13) Inserted by the Taxation Laws (smendment)
hct,1975,v.e.f. 1.4.1977

1) Substituted for "other than in investment
company, as defined in clause(ii)of sec.
109 " by the Finence Act,1967 w.e.f.
1.4.19¢66.,



separately witi losses in speculation business
wnich wes, under the Act, dealt with inter alie,
in Sec.24(2) along with other business losses.
If,speculation losses of earlier year or years
were carried forwerd & if in the year of zccount
& speculation profits for the accounting year
should oe =djusted sgesinst the carried forward
speculation losses of the previous year or years
before zllowing znyother loss to be adjusted

against those profils. Loss incurred in specu-

letive business in banned items cannot be carried

forward to the next year. Long term cspitstl
loss, as reduced zbove, can be set off against
any income under tne head "Capital gains'". Long
term capitzl loss will be reduced by the amount
uentioned u/s.48(2) 10,000 + a proportion of

the remaining smount

an



CASH LAW
SeCTION 73 ¢ (1986) 57 CIR(SC) 25

In the Supreme court of India

iwd.Pethak & Sabyasachi kugharji,dd
Brook Bond & Company Ltd.

V.

Commissioner of Income TIax
Civil Appezl N0.2020(NT) of 1974
September 30,1986

INCONME
Head of Income-Business income or income
fgom other source-Dividend income for shares in

subsidiary company.

LOSS

carry forwerd & set off - carrying on of

business

Income Tax nct,1922, S35 6 & 24(2), corresponding
to 8314+ & 72,73, & 75 of the 1961 .ict, when in-
come pertains to a certein head, the source of
such income is pecular to that head- However, co-
mercisl considerztions mey properlydescribe the

source differently, e.g. Securities held by a
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banking compeny in the course of business consti=-
tute its Irading essets & income derived there
from would, in commercisl sense be regarded as
pusiness income but income from such securities
are computeble under the head, "Interest on Se-
rities"™ & not under the head "Income from bu-
Biness"™ - In the present case, the assessee fo-
reign tea compary had hundred percent sharehold-
ing in an Indier subsidiary compsny-hLowever, no
mztericl., HBvident wis produced incicating that
the shareholding was necesserily incidental to
tne business of tes carried on by the zssessee
or that the holding was s business assets.
hssessee feiled to continue the Commissioner as
well as the High Courtexcept for the Indian
Company there was nothing to show thet the inve-
ments of the cssessee in other tes compenies x
were intended to bring or in fact brought zbout ,
some advantege or benefit Lo the business carried
on by Assessee-mere fact tnet shereholdings re-
lated to tea compznies wes not sufficient - High
Court was, thersfore, justified in holding that
the Jdividend income of the Assessee could not be

regarded as business income. Thst being so,



Assessee could not raise the point that loss ari-
sing to it in the assessement year 1955-56 should
be allowed to be carried forwzsrd & set off agsinst
income of subsequent year as this claim proceeded
on the assuption that the shares held by the ass-

essee are regardsble ss its, trading assets.

** Depreciation (unabsorbed) - carry forward &
set off tentative new expressed by High Court &

no finel opinion expressed.

Income lax Act,1922, 85 10(2) & 334(1),
proviso(b) corresponding to 335.32(2) & 264 of the
1961 iC1, ussessee foreign compeany, had hundred
percent shareholding in en Indien Subsidiery
compsny - hssessment for assessment yeer 1955-56
resulted in to & net loss ussessee, in revision
pefore tne commissi.ner, claimed that the loss
should be ascertasined for the purpose of cerrying
it forwerd & that loss should be bifurcated bet-
ween unabsorbed deprecistion & other loss -
iidgh Court zppesred to be of tentative new that
the zssessee was entitled to the cerry forwasrd
of unsbsorbed depreciation, but did not express

eny finel opinion es it decidszd to deciine relief
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on the ground that assessment for year 1956-67 had
slready been closed & that the grant of relief would
have its consequence on the assessment for the Ass-
essment for the Assessment Yezr 1957-58, respbet of
which an sppeal was pending - mere pendency of &pp-
eal could not bring the czse within the proviso(b)
to sub-sec.(1) of sec.334 but no opinion on the te-
ntetive view is expressed at this stage as the su-
preme Court is concerned merely with the correctness
of the High Court refusing to grant relief after it
resched the tentative finding regarding merits of
essessee & Cclaim~order of the commissioner ought to
heve been set aside by the high court & the cowmmis-
sioner ought to have been directed to consider the
clzim on merits - High Court not having done so, thet
airection is mezde now nevenue will also be entitled
now to contend thst the sssessee is not entitled 1o

carry forward of unsbsorbed depreciation.
y g
Head of income & carry forward of loss

HilD s
(1) Ordinsrily when income pertains to a certain
head, ths source of such income is peculer to that

M
hesad, but it is not unususl that commerciesl consi-



derations mey properly describe the source diff-
erently. [For instance, & banking concern may
hold securities in the coursc of its business.
1he securities constitute its trading assets &
income from them woyld in the conmercizl sense be
regerded s business income. However, for the
surposes of computation under the income tax law
the income from such securities would be computed
not under the hesd "Income from business" but un-
der the head WInterest on securities: .ccording-
ly the mere circumstence that the sppellant show-
ed by dividend income under the hezd "Income
from other sources" in its returns caanot in leow
decide the n:iturce of the dividend income. It
wust be deterwined from the zvidence whether ha-
ving regerd to the true ncture « charecter of the
income il could be described &s income from busi-
ness, even:though it is lieble to fcil for compu-

tation under =znother hecad.

(ii) 1In order that the shereholding in tes

companies should be regerded zs the business assets

of the zppellant ther: must be materisl evidence

indicating that the owne®ship of the business of

o

L8

30



tea carricd on by the assessece or that the share-
noldings ere held as business assets. The commi-
ssioner wes unebls to draw sny conclusion in fa-
vour of the sppellant in this regard &« the appe-
llant feiled to convince the High Court salso.
wxcept for the Iniien Subsidiery there is nothing
to show tnat the investments of the appellent in
the other tea compenies were intended to bring,
or in fectl brougnt asbout, some sdvantzge or bene-
fit to the business carricd on by the sppellant.
ine mere facl tnesl the shoreholdings relatsd to
the tes compenies is not sufficient by itself 1o
support thne submission thet they were acquired to
safcguard the zppzllents interest in the tezbusi-
ness carried by it. The matter is pending in
sppecl relating Lo the essessment year 1957-5¢ be-
fore the n:l « it will be open lo lhe appellent
to plece furtner metericl before the AAC to en-
eble hin to come to an zdequate & sstisfactory de-
cision, The High Court wes, therefore, correct
in his holding thst the dividend income could not
be regerded as 1acome from business. Judgement
of the Division Banch of the Calcutta High Court
dt. 14%.6.1973 affirmed.



(ixi) The next point raised by the appellant
is thet loss should be carried forwsrd under sub-5
(2) of S.24 frow the asstt.year 1955-56 to the sass.
yeer 195%6-57. 1his point .ust zlso fzil becesuse
il proceeds on the assuption that the shares held

by the zppellant by regarded ss its treding asscts

*¥%  CARRY FOLWALLD OF URABSROBED DEPRECIATION

Hel.D 3

(1) The High'Court zp.eered to ve of the
tentetive view thatl the appgllant wes entitled to
cerry forward cisimed oy it, but it did not expre-
ss eny finel es 1t had decided to decline relief
to tne appeliant on tne zround that assessument.
For the iAsstt.Year 1956-57 had slready been clo-
sed by the revenue when the assessment for the
asstt.year 1955-5 was pbeing made & the grant of
relief would have its consequence oR the assess-
ment for the asstt.year 1957-58, in respect of
which an appeal was pending mergly because relief
given by the commissioner in that regard in the
proceeding for the asstt.year 1956-97 could have

its consequence upon the proceeding for the asstt.
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year 1957-5& then pending in appeal before the AAC,
could not bring the case within proviso(b) to sub-

sec.(1) of S.33A of the Indian IT Act, 1922.

(ii) Mo opinion at this stage czn be expre-
ssed on the view tentatively expressed by the sigh
Court. As the view teken by the Hign Court wes
tentalive only o not its finel opinion, the court
1s conczrned merely wilh the corr.ctness of tne
Division Zench refusing to grant relief after it
reachned the tentetive finding thet there wes merit
in the cppelliant's claim to tne carry forwsrd of
unabsoroed deprecistion. L1he order of the Comniss-
ioner disposing of the revision ajspiication for
the ssstt.year 19%6-97 should have been set aside
by the high Court & the Commissioner should have
been directed to consider tne claim on its merits.
That is directed now. At the szme time, it will

be openin to the revenue to contend on the merits

that the appellant is not entitiecd to the carry

forward of unabsorbed depreciation.

Judgement of the Division Bench of the
Czlcuttes High Court dt. 16.5.1973 set aside to the

c¢bove extent.



15 Losses under the head "Cgpital geins" -

sac,74 = (1) Where in respect of zny asscsswent
year, the nel restlt of the computation under tie
heed "Ccpital gains™ 1s = loss to tne assessee &
sucn loss ceannot te or is not wholly set off zga-
inst income under any other hesd of income in
eccordence with tre provisions of 3zc.?71, so nuchk
of the loss &s has not been so set off or, where

he hzs no income under any other head, the whols
loss shell, subject to the other provisions of this
ciucpter, be carried forwerd to the follovwing ass-

essment jyear, end -

a) It sihizll pe set off egeinst income, if
eny, under the head "Capilt =1 gains" zssessable for

thetl ussessuent year &
y

b) If the loss cannot be wholly set off,
the amount of loss not so set off shzll be cerried

forward to the following essessment year, & so: on.

. T A g W G W Sy S wee VB TR T A W oS IS W S s G OB M G D WS G W D M T W g W e B g g G WO R B

15) Substituted by the Finance Act, 19867,v.e.f.
1.4.1968. darlier, scc.7h,was substituted by the
Finance (No.2) Lct,1962, w.e.f. 1.%.1962 & amended

by the Finance (li0.2) Lct,1967,w.e.f.1.-.1508 & tne



(2) N0 loss shall be czrried forwsrd under tiais
section for more tnan eignt azssessment years iunie-
diztely succeeding the assessment yeesr for which

the loss was first computzd.

(3) Lny loss comouted undar the head "Capitel
seins™ in respect of the :sssssment yeer commencing
on the 1st deay of iLpril,13e&7, or zny carlier :sscs-
sment yeer which cearriczd forwerd in accordsnce with
the provisions of tais section es it stood before
lne 1st day of .pril, 19886, snezll be dezlt with in
the essessuent yeesr coumencing on ths 1st day of
Lpril,19E8E€, or #ny subscguent esscssment ycer as

follows -

a) in so fzr as such loss relates to short
term capital zssets, it snall be cerried forwerd &
set off in sccordance with tne provisions of sub-

section (1) & (2);

Finence Act, 1986, w.e.f. 1.4.1987. Prior to its

substitution, sec.7% stodd as uniler’74. Losses und-
er the hecd "Cepital gains®™ - (1)(a) where in re-
spect of eny =ssessment yzar, the net result of the
computetion under the heed "Cupiteal geins® is a lo-

ss,guch loss shall, subject to the other provisions



(b) 1in so far as such loss relctes to long
term capital assets, it shzll be reduced by the de-
ductions specified in sub-section(2) of sec.48 & &
the reduced amount shall be carried forward & set
off in accordance with the provisions of sub-sec.
(1) but such carry forward shall not be allowed be-
yond the fourth assessment year imiediately succee-
ding the assessment year for which the Ioss was fi-

rst computed.

W D cun A i e TUD BN WL G D N G I D M D T W TAD S P M6 e G GEN G NS R SR e W T Ty M R e R G6 e D . -

of this chapter, be deelt with as follows :=~

(1) such portion of the net loss relating to short-
term cupital esssets zs cannot be or is not wholly
sct off against income under sny head in accordance
wilh the provisons of sec.?71 shall be carried for-
ward to the followsing essessment year & set off
ageinst the czpitzl geins, if zny, relsting to short
term capitsl assets assesszble for thet sssessment
year & 3 if it cancol be so set off, the amount the-
reof not so set off shzll be carried forwsrd to the

following assessmant year & so on .

(ii) Such portion of the net loss es relates to

Cepitel assetls other than short-term capitcl assets
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COMEENT

This section deals with the losses under the
head "Cazpital gains", their set off, etc. The expre-

ssion "Cepital loss," which means loss of capital

shall be carried forward to the follwing assessment
year & set off ggainst the capital gains, if any,
relating to capital assets other than short-term
capital assets assesszble for that assessment year
and, if it cznnot be so szt off, the amount thereof
not so set off shall be carried forward to the foll-
owing assessment year & so on ;

provided thst where, in the case of any assessee
not being a company, the net loss computed in res-
pect of such capital assets for any assessmentyear
does not exceed ten thousand ruppes, it shall not

be carried forward under this section.

(b) Iotwizhstanding enything contsined in the
Indien Income-tax Act,1922 (II of 1922), & loss com-
puted under the heasd "Cspital gains" in respect of
the asscssment year commecning on the 1st day of

April, 1961, or any earlier assessment yeesr which is



can not be equated with loss falling under the

head "Capital gains".

T W S T s S OGO G - W - S - G G O G W G GRGS G Ow P e S

carried forward in accordance with the provisions
of sub-sec.(2B) of Sec.2k of that Act, shall be
dezlt with in the assessment year commencing on the
1st day of April, 1962, or any subsequent assessment
year as follows :-

(1) 1in so far zs it relates to short-term capital
assets; it shall de carried forward & set off in
accordance with tae provisicns of sub-clause (i)

of clause (a) & sub-scc.(2); and

(ii) in so far as it relates to ceayoital asscts oth-
er than short-term czpitezl asscts, 1t shell be ca-
rried fcerward & s2t off in accordance with the
provison of sub-clzuse (ii) of clause (a) & sub-

sec.(2).

(2)(2) lo loss referred Lo in sub-clause(i) of cla-
use(z) of sub-scc.(1) or sub-clause(i) or sub-clau-
se (ii) of clzuse (b) of that sub-section shall be
carried forwsrd under this section for more than
eight zsscssuent year immediately succeding the as-
sessment yeer for which the loss wes [irst comjuted
under this Act, as the cese may be, the Indian Inco-

we-izx Lct,1922. (11 of 1922).
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Szc.74 - corresponding to sec.24(28) of the
1922 Act,concern only tne loss felling under the

head "Capital gains". (ibid)

If, in cese of non-company assessee, the net loss
in respect of such gssets for any year in 1s.5000

or less it shell not be carried forward.

However, such loss cannot be carried forward
for more than 8 assessment yeany, Unsdjusted long
term cepital loss of the zssessment vear 1987-88
or earlisr will be carried forward from the asses-

sment year 19€€-&9Q as follows .

1) Long-term capital loss; as reduced czbove,
caen be szt off egeinst only income under the hesd

"Cepitel geins®.

2) Long-term czpital loss will be reduced by
tiie ewount mentione u/s.4(2), i.e. first is.10,000

+ & proportion of the remeining emount.
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b) No loss referred to in sub-clzuse(ii) of clesuse
(a) of sub-sec.(1) shall be carried forward under
tnis section for more than four asssessment years
immedisately succee iing the assessment year for whi-

cri the loss wes first computed under this Act.



16 Losses from certain specified Sources falling

under the heed "Income from other source-
Sec.74h = (1) V( x x x)
(2) B xxx)

19 (3)'206 * * x ) TIn the case of an assessee, being
the owner of horses maintzined by him for running in
horse races (such horses being hereafter in this sub-
section referred to as race horses)) 21the amount of
loss incurred by the zsessee in the activity of own-

. . . - . ]
ing & meintaining race horsecs in any assessment year

- e e G W R W e S gm s W MR R WD AR g T A S W T g W TR e W e G W S e Y i - - -

16) Inserted by tae Finance Act,1972, w.e.f.1.4.1972

17) Omitted by the Finence Act,1986,w.e.f.1.4.1987.
Prior to its omission, sub-section(1), es emended by
the Finence hect,1974%, w.e.f.1.4.1979, stood as under
‘(1) where the net result of the computation made for
eny essessment yesr in respect of any source falling
under the head "Income from other Sources" & being

a source specified in sub-sec.(2), is 2 loss, such
loss shall not be set off ageinst incone; if any;
from any other source unler ithat hesd or ag:inst

. I
income under eny other hezad!

18) Omizted by the Finance ict,1986,w.e.f.1.%.19€7.
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shall not be set off against income, if any, from
eny source other then the activity of owning & mai-
ntzining race horses in thet year & shall, subject
to the other provisions of this chapter, be carried
forward to the following assessment year and -

(a) it shall be set off zgainst the incoms; if any,

e2 from tne sctivity of owning & maintaining race
horse assesszble for that assessment year-

provided that the sctivity of owning & meintaining
race horses 1ls carried on by hir in the previous jyeer
relevent for thet assessment year j and

T B B G T S e S e s G o T g D W Ge TR N oe ma e e v S G A B e W e T e e e S P g o e W D e g

prior its omission, sub-sesc.(z) stood as under .

" (2) The sources feferred to in sub-sec.(1) zre —

(a) Lotteries

(b) Crossword Puzzles;

(c) races including horse races;

(a) Card games:

(e) Other gesmes of any Sort;

(f) Cembling or betting of any form or nesture

Whatsoever not fziling under any of the foresgoing
clzuszs."

19) Inserted by the Finsnce ict,1974%,w.e.f.1.4.1975
20) "™Where for =ny assessment year®" omitted by the

Finance Act,”986, w.e.f. 1.4.1967.
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(b) if the loss cezn not be wholly set off, the amount
of loss not so set off shall be carried forward to
true following assessment year & so on; so, however,
that no portion of the loss shall be carried forwvard
for more than four azssessment year immediately succ-
eding the assessment year for which the loss was

first computed.

EXPLANATION

For the purposes of this sub-section -
(a) "amount of loss incurred by the assessee in the

activity of owning & maintainipg race horses" means-

(i) in a case where the zssessee hss no in-
come by way of stezke money, the amount of expenditure.
(not being in the nsturec of cepitzl expenditure)
lzid out or expended by him wholly & exclusively

for the purposes of meint=zining race horses.

- - 5 e i S e W W G TR WD S R B AN P A D W T D see T i G G S A T e R A g W W e -

21) Substituted for "the net result of the computa-
tion in respect of the source, spe cified 1n cleuse
(¢c) of sub-sec.(2) is & loss, then, so much of ilhe
emount of such loss gs does not exceed the amount of
loss incurred by the assessece in the asciivity of |own-
ing & meintaing rasce horses" by the Finance Act,19€6

vi.e.f, 1.!‘*019870
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(i1) in a case where the assessee has incom
by wey of stake money, the zmount by which such i
come falls short of the zmount of expenditure (n&
being in the nature of cezpital expenditure) laid;
out or expended by the assesee wholly & exclusive

for the purposcs of maintaining race horses;

(b) "horse race" means a horse race upon whicl

=4

wagering or betting may be lawfully made;

i

(c) "Income by way of stake money" means the g

amount of prize money reteived on & race horse or

race horses by the owner thereof an account of the

horse or horses or any one or more of ithe norses

win..ing or being pleced second or in any lower po

sition in horse racecs.

«8) oubstituted for "“from the sourcc specificd in

cleuse (c) cf sub-section (z2)", ibid.
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Ihis section concern with segragsztes losses
from certeain specified sources felling under the
nead, "Income from other sources," which may be set
off only ageinst income from that wery source only
in the szme previous year, carry forward may be
zllowed only in case of losses to owners of race

norses in certain circumstances.

Sec.74h makes provisions as to set off of
losses frow specified sources; namely lotteries;
crossword puzzles: racej; including horse races;
card games; other geames of any sort & betting or
gembling of eny form or nature not falling under
any of the above categories. It may be noted that
unabsorbed loss from no other activity, the income
of which is taxable under the head, "Incowe from
other sources," is permitted to be carried forward

& set off against income of subsequent years.
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23 Losses of Kegistered Firms

Sec,75 -

(1) where the asscssee is a registered firm,
any loss which czan..ot be set off against any other
income of the firi snell be zpportioned between the
partners of the firm & they alone shall be entitled
Lo neve tne zwounl of the loss set off & carried
forwerd for set orf under sections 70,7%,72, 2L"73,

74 & 7hh.

(2) liothing contexined in sub-section (1) of section

25 sub-section (1)

72, sub=-sec.(2) oI section 73,

26(or sub-sectioni3)) of sec./4% or sub-sec.(3) of

sec,74A shell entitle any assessce, being ¢ regist-

ered firm to have its loss cearried forward & setl

off under the provisions of the sforesald sections.

253) Reintroduced by the Direct Tax lLaws(amendment)

hct,1986,vw.e. £ 1.4.196y. ferlier these section were

omitted by the Direct Tax Laws (Amendment)ict,1987,

with effect from ine szme date.

24) Substituted for"73 and 74" by the Finznce Act,
wee.fo1.4.1972,

25) Substituted for"or sub-sec.(1) of sec.74" by

the Finance Act,1974%,w.e.f. 1.4.1975.

26) Inserted by tae Finance ..ct,19867,w.z.8.1.4.1988.

2
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this section deesl, respectivzly; wilh the
losses of registzred « unregistered firms treated
&s reglstered firms, etc. The supreme court neld
tnet tle expression "any such loss" & “any loss®
in tne second proviso referred to tae loss computed
for the purpose of the mzin part of se¢.2W(1) &
do not comprise within their connolsztion specula-
tion loss, &ndj iherefore, any speculation loss
of & registered Zirm could not be zpportioned bet-
ween the p:rtners but had to be cerried forwezrd «
set off esgelnst speculation profits of the firm

itself.

tinls is beczuse of the fect ithat investment
cilowance is zllowed only to the exient required
Lo reduce the totel incowe to nll & thers is no
question of opportiomment of nil income among per-
tners. 1lherefore, the investment sllowance has
to be considered only in the hands of firm & not

in the hands of partners.
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CASE LAW - Sec. 75

(1987) 61CTR(SC) 269

In the Supreme Court of India
Sabyasachl Mukharji & S.Natarajan , JJ
Commissioner of Income Tax

v

shah Sedig & Sons
Civil Appeal K0.1596(NT) of 1974
April 1k, 1987.

Loss-speculative loss-carry forward & set off
Lssessee registered firm - issessment under 1922 Lct-

Set off under the 1901 Act.

Stetute - vested rights - Neither expressly nor by

implicetion, taken away by repealing statute.

Income Lex Let, 1922, s.24(2) - Income lzx hct,1901
93.75(2) &« 297(2) - General clesuscs Act,16.7, Sec.o
Bec. 24(2) of the 1922 ict provided o« vested right
to the essessee registered fimp to cuzrry forweard «
set off its speculective losses-Sec.75(2) of the
1961 Let, deelt witlh & different scheme of cearry

forwerd o« set off of loss but it did not s;esk of




eny vested right - unless there wss zny exosress or
implied intendumen: in 8.297 fo 1961 .ict or within
four corners of General Clsuses iLct,of destroying
tne vested righl under S.24(2), that right cannot
be said to hzve been destroysd - 38ec.297 of 1361
ict does not indicate any intention of affecting
that vested rigut - on the contr:ry, S.6(c) of
Generazl clzuses Lct Lndicates that right shoulid be
preserved - lhrough 5.297 does not save exjsressly
that right, it 1s not necessary to save a right
expressly in order to keep it alive-Lssessee was,
therefore, entitled to carry forward & set off its
losses for the years 1960-61 & 1961-62 szgainst
srofits of 1962-63.

HELD :

(1) The right given to the assessce for the
assessment year 1961-62 under S.24(2) of 1922 Act
was an accrued right & a vested right. It could
have been tewen away expressly or b, necessary im-
plication., It has not been so dons. Nelther S5.29/
(2) nor other sub-clzusecs of sub-section(2) of
5.297 indiceted contrary intention oif the lcgisletl-
ure regerding any vested rigit of thne sssessee under
ihe 1922 icl. On the contrary 5.6(c) of the CGenerzl

cizuses Lel indicestes thet right should be preserved



The frct thet the right crezied by the operstion
of S.24(2) is a vested right cazn not be disputed
~Gujerat Electricity Board V. Shantilel R.
Desai 1967(1) SCL 580 et 587 & Ishs Vslimohzmad
& Anr. V. Heji Guleam Monemaed & Haji Dade Trust

1975(1) 3Ca 720 at 723 relied on

(ii) Sec.75(2) dealtl with a differ=nl schene
of carrying forward of loss but it did not spe:« of
any accrued rigot. It did nol destroy eitner by
exoress words or by necessgry implicetion the vest-
ed right given to an assesseec under sS.24(2) of the
Lct of 1922. Therefore, unless one finds that in
2.297 or within the four corners of the Generszal
clzuses fct any indendment express or implied &
destroying the rights crested by S.24(2) of carry-
ing forwerd tne lo:ses to set off in subseguernt yeers

in cese of speculation business thst right cannot

o
[N

seid to be desiroyed. 1here is nothing in any
of tne clauses o: 3.(2) of 35.297 of the :/ct which
indicates th:t ac€rued rights under 132z .ct lap-
sed in res.ect of tne esscessuent to be wmade efter
corming into operstion of 19v1 Lct. The ri ht to

carry forwerd losses whicn ed cccrusd under the



repested IT Act of 1922 1s not szvad expressly

by 5.257 of the Il Lct,1901. But, it is not
necessary to stve a right expressly in order to
keep it ezlive efter the pepecl of the o0ld ict

of 1y2z Sec.6(C) of the Genersl clauses Aict.

weves zccrued rigints unless they are tzken sweay

by the repeeting statue. 1here is no such taking
eway of the rights by S5.297 either expressly or by
iwplication. The assessee, registered firm was,
Lherefore, entitled to sct off the specuation loss-
es suffered in the zssessment year 1961-62 against
the speculation profits of the year 1¢62-63 -~ 1.S.
Balizh V. T.S.Hangachari(1969)72 IIR 787(38V) re-
lied on Leliance Jute Mills Co. Ltd. CIT (1972)

66 Iih 570 (Cal.) & Helen Hubber Industries Ltd.

V. CIT (1959)36 ITk 544 (Ker) distinguished.
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27_Losse§_of unregistered firms assessed s
registered firms -

Sec.76 - In the csse of zn unregistered firm
asscssed under the provisions of clzuse (b)

of section 1€3 in resgosct of eny assessment
yeer, its losses ifor that asscssment jyear shall

be deell with as LI it wer. & registered firm.

27) Eeintroduced by the DJirsct Tex Lewg’imendment)
Lety, 1969, v.e f. 1.4.1989. Herlier these
sections were omitted by the Dirsct T=x Lews
(Lmendient) ety 1967, with effect from the

saine dete.
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inis section dezls; respectivelys; with the
losses of registered & unregistercd firms trezsted

&s registered firms, etc,

Sec.76 of the Income lax ict, 1961, decls with

Lhe trestment of losses erising to an unregistered
firn essessed ¢s z registered firm under the .ro-
visons of Sec.1t; 1in respect of any sssessment
yeary its losses for that assess witn verbal chan-
ges. Provisions, if &n registered firm is treat:d;
for tne purpose of wssessment; zs - registered .
firm under the provisons of sec.1&3(b); sec.76
provides tnest it losses for linat sssessment jyeer
snell eolso follow for the purpose of set off o ca=-
rry forwerd; etc, tae petiera of losses of & re-
gistered firuw. une tax rates between registered
« unregistered firu, whilc en unrcgistered firm is
1ieble to pey tax £t th. rete eppliceble Lo an
indivaduel, & rezistered is texeble ot concessi-

onel retzs.



28
Losses_of unregistersd firms ssscssed zs
rezistered firus :

sec.77 -(1) where the sssessee is zn unregistered
firm wn.ch has nol been zsscssed &s © registered
firm under the provisions of clause(b) of sec.163;
eny loss of the firm shell be set off cr csarried
forward & set off only ageinst the income of the

firu.

(2) Where the #ssessee is 2 partner of zn unregi-
stered firm which hss not been assessed a2s z regi-
stered firm under the provision of clzuse(b) of
sec.1E83 & his share in the income of the firm is =
loss, then, whether the firm has slready been asse-

ssed or not -

(2) such loss shezll not bs set off under the pro-
visaons of sec.70, sec.71, 29(Sub-section(1) of

sec.73 or sec.7vh);

2&) leintroduced by the oirect Tex( wmendment)ict,

were omitted by tre Jirect Lex Laws(fmendment)
Lety19687,with effect from the szme dete.

Substituted for “or sub-secticn(l) of 3sc.73"

[Ap!
2
N

by the Finence ict,1972, w.c.f. 1.%.1972.

60



b) nothing contcined in sub-section(1) of Sec.72

or sub-szsction (2] of sec.?73 or sub-scction(1)

30(or sub-section (3)) of scc.7hW 31 (or sub-scct-
ion (3) of section 74L) shell entiile ‘he essessee
to neve such loss cerried forverd & set off czrin-

st his own 1incoue.

-0) Insertzd by the Finsnce /fct,19e7, w.e.f.

1.L{'019&60

——
| S

Inserted by luoe Fincace act,177¢, w.e.tl.

1.4.1975.

61
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ihis section desls with the losses of un-

registered firms, ctc. Cn the other hand, provi-
des thet in the cese of en unregisterzd (and not
trezted zs e registered) firm, any loss of the
firu shell be set off or carried forwarid & set
off only in tine file of unregistered firwm itself.
S0 fer zs non-resident essessees sre concer:ed,
taelr tetel incows, accordingilo section 5(2),
includes e1l income whlch 1s deewed to zccrue or

trise Lo laesw in Indics.

-nus, forzign losses rre not ordincrily
entitled to a set off, stc. a_rinst tuoeir Indien
income. It mey clso be noled that shere of loss

of & relired pertrner in tae unregistered fimm

czn neitiner be carricd by tue pertner ror by the

[

firii) -
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Cerry forwzrd & set off of losscs in cose
of ciieng. in constiltbtion of firu or an
suclLesgsicn

~

bec.78 - 32 () where = charge hes occured in the
constitution of ¢« firwm, notlking in this chepter
snell entitle the firw to heve cerried forword &
set of so wuch of the loss propertionste to the
shere of 2 retired or decessed partner computed

in sccordance with section €7 zs exceed his share
of profits, if cny, of the previous year in the
firm, or entitle any partner to the benefit of zny
sortionof the said loss which is not apportionable

to him under section 67.

(2) Where any person carrying on any busin-
€8s or profession has been succeeded in such caps-
city by another person otherwise thean by inherita-
nce, nothing in tiis chepter shell entitled zny
person other than the person incurring the loss to

neve it cerried forward & sel off egainst ni§ income.

32) l.estored fo its originel version by the
Tex Lews(merdment )Act, 1989, wee o 1.4,19E9.
derlicr it wes substituted by thc Direct Lex
Levws(.uendment )..ct,1987, with effect irom tie

sam2 dzte.



co
o
pois

COM D

An extracted in the books of chaturvedi «
ritnis.ries, tuls section dezls witih carry forwa-
rd & set off of losses in cese of change in con=-
stitution of firm, or en succession. ‘the right to
carry forwerd & set off losses belongs to the pe-
rson wiio suffered the loss & not to « different

person.

ihe operetion of sec.?78(2) is not confined
werely to & firm but extends to &ll taxable enti-
ties. Chznge in constittition of = firm is szid

to teke plezce =

a) if one or more of t he partners cease to be
partners or one or more new partners are admitted,
~rovided that st Leassl one of the periners of the ?ov“fr
first is dissolved on the decth of cay of its

pertners, or

b) where all the psrtners continue with & chen-
e 1n thelir respective sheres or & cnznge in tiue

sneres c¢f some of t hew.

In the previous yeesr cnange in the constitu-
tion hezs occurred &« the . rofit of the firw of the
sre-chonge & post-change seriod are cpportioned
petween line old « new perlners who, in such previ-

ous yeer, wers entitled to receive tne suane.



Cerry forwerd & set off of lossss in the
cese of certzain Conpenies -

Sec.79 - liotwithdtanding enything contained in
ithis chapter, where . ¢ cnenge in shareholding

has tezken placz in ¢ previous yesr in thes case

of @ company, not being - bompany in which the
vublic ere substuntiaily interested, no loss in-
curred in any jycal prior to the previous yecar sha-
11 be carried tforwsrd & set off against the income

of the orevious year unless -

a) on the last day of the previous year the
shares of the company carrying not less than fif-
ty~-one percent of the voting power were benefi-
ciallyheld by persons who beneficially held sha-
res of the company cerrying not less thean fifty-
one percent of tle voting .ower on the lsst day
of the year or years in which th: loss was incu-

rred.

550 Mor™ omitted by the Finwace het,198€,w.e.l.

To+.1987

&0



St Provided thet rothing contrined in this section
shell apdly to & case where & change in the said
voting oower tskes plece in & previous year cone-
seqguent upon tie lectn of & shereholder or on zcc-
ounl of tr:unsf_r oi sheres vy way of Lift to eny

relcetive of the sncrenolder weking sucin gift.

35(b) ( omitled vy the rinence Let, 196t, w.ec.f.

41"-‘0 198‘]}

BLY) inserted, 1ivid
3% Frior tc its omission, 1l re:d ¢s under :-

W(b) the * sssessing Officer is seatisiied
tuetl tue chenge in lhe sherenolding wes not
gffected witn ¢ view to svoiding or reduci-
ng any lizbility to tax."

* supstituted for “Income-tax " by the Direct

lex(Luendment) sct, 1987, w.e.f. 1.4.1986.
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lhis section provides for carry forward
o set off of losses in the cese of clossly-neld
compenies. Ln exirected by the chaturvedies
bcooiks, tgis section for new in the ssnsz2 tnst
tiere wes no suc: provision in the 1yz2e .ct, ihis
lmplewernts the recommendation of the Direct Lsxes
Ldwinlstr-tion an ulry Coumittee. The word "or"
vetveen clesuses () and (b} shows that eilher of
tune two circusstzaces 1s vnoupgii To bring tihe cese
un.ier luae wischief of sec. 79, sO s Lo ber « cerry
forwerd « set off. Lpe _rovisions ol s<c./79 wre
c opliceple only in ihe ce:se of unebsorbed depre-
cirtion, anvestment aillowence, developuent rebete
& devedlopment cillowe.ice stauds oa cltogethner di-
fferent foolings, tuelr cerry forwerd « set Ooff

ere not governed oy sec.7y.



84

Submission of return for losses -

8ec.80 -

Notwithstanding snything contcined in this
chepter, no loss which hes not been determined in
Jursuance of :« return filed 36(in accordance with
tne provisions of sub-section(3) of section 139);
shall be carried forward & set off under sub-secti-
ion (1) of section 72 or sub-section (2) of section
73 or sub-section (1) 37901‘- sub-section(s) of sec.

yars 38(or sub-section (3) of sectivn 744)

36) Substituted for "within the time sllowed
under sub-section (1) of s2c.139 or within
sucn furtner time s mey pbe silowed by the
Income Tex Cfficer® by the Jircct Lazx Lrws
(Lrenduent) lct,1967,w.e.f. 1.4,1989.
smerliier, tae szid expression was substituted
for "under scction 139" vy the Tgxetion Laws

(smendsent) ACt,198k, w.e.f. 1.4.1965.
57) Inscrted Ly tue finence Lct, 1967, w.e. i 1.4.0198L

36) luserted by lhe finince ict, 1974, wee. L.

1. 4.1575
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Lhls section provides thel no lcss cin be
cerried forwcord 1f tie return nes ncl Leen f'iled
in sccordence wilia tue provisions of sec.13v.
set. 60 of tne Incowe-icx ..cl,1901, nes been nsw-
1y cerved out of pertions of sec.z22(zh) of iie

1922 iLct. IU incorporstes tnal pert of sec.22(2i)

|/

of tue iyze ict, w~hich wes germene to tne sel off
of losses. the limitstion intended has oecen ex-
tended so es to zoply lo cerry forwesrd, =zlso, of

loss under the hesd,"Cepilel gzins®,



