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chapter ni

STATUTORY PROVISIONS REGARDING SET OFF OF LOSSES AMD
CARRY FORWARD OF LOSSES

The provisions relating to set off & carry forward of 
losses are contained under Chapter-YI of the Income Tax Act, 
1961 & they are contained u/s.70 to Sec.80 of the said Act.
The detailed statutory provisions as they stand, the various 
amendments made from time to time, comments en each such sec­
tion & relevant case law is discussed hereunder

Set off of loss from one source against Incone from another
source under the same head of income -

Sec.70 - 1 2 3(***) Save as otherwise provided in this Act, 

where the net result for any assessment year in respect of any 

source failing under any head of income ***) is a loss,
the assesses shall be entitled to have the amount of such loss 
set off against his income from any other source under the 
same head.

1) Substituted by the Finance(No.2) Aet,1962,w.e.f.1.4.1962.

2) "(1) ” omitted by the Finance Act,1987, w.e.f.1 .*+.1988
3) " other than capital gains” omitted, ibid.
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(*) \ * * * )

COMMENT : Sections 70 to 80 concern with losses sub- 

stained by an assessee & the circumstances under which such 

losses may be set off or carried forward for future years 

for the purpose of being set off provides for set off of loss 

from one source; in the same year against income from another 

source under the same head. Speculative losses cannot be set 

off against non-speculative business profit even in the same 

year.

The provisions of section 70(1) are newly enacted in 

the sense that no such provisions were to be found in the 1922 

Act, although the judge made law always held so. Loss in a 

speculation business can be set off only against the profit in 

a speculation business.

^■) Sub-section(2) was omitted, ibid. Prior to its omission

sub-section(2) stood as under s

"(2)(i) where the result of the computation made for any 

assessment year under section 48 to 55 In respect of any short­

term capital asset is a loss, the assessee shall be entitled to 

have the amount of such loss set off against the income if any, 

as arrived at under a similar computation made for the assessment 

year in respect of any other capital asset.



^Set off of loss from one head against income from another -

Sec.71- where In respect of any assessment year, the 
net result of the computation under any head of income is a he 
loss, the assessee shao.1, subject to the provisions of this 
chapter, be entitled to have the amount of such loss set off 
against his income, if any, assessable for that assessment 
year under any other head.

(ii) where the result of the computation made for any 
assessment year u/s.48 to 55 in respect of any capital asset 
other than a short-term capital asset is a loss, the assessee 
shall be entitled to have the amount of such loss set off aga­
inst the income, if any, as arrived at under a similar compu­
tation made for the assessment year in respect of any other 
capital asset not being a short-term capital asset”.

5) Substituted by the Finance Act,1987,w.e.f.1 A. 1988 
Earlier, sec.71 was substituted by the Finance (No.2) Act,1962, 
w.e.f. 1.4.1962 & its sub-section (2) was substituted by the 
Finance (No.2) Act,1967, w.e.f.1.4.1968. Prior to its substi­
tution, sec.71 stood as under s
"71- set off of loss from one head against income from another-
(1) where in respect of any assessment year the net result of 
the computation under any head of income other than "Capital



COMMENT j This section provides for set off of loss
from one head, in the same year, against income from another 
head. The first thing is that if losses from one source can 
be set off against income from another source under the same 
head of income for the same assessment year, If, however, such 
losses cannot be set off. Sec.71.,provides for set off against 
income for the same assessment year under any other head. 
Business loss to be set off only against assessable income. 
Losses from the business of owning & maintaining race horses 
& speculation business loss cannot be set off of other Income.

gains" is a loss & the assessee has no income under the head 
"Capital gains", he shall, subject to the provisions of this 
chapter, be entitled to have the amount of such loss set off 
against his income, if any, assessable for that assessment year 
under any other head.

(2) where in respect of any assessment year, the net result of 
the computation under any head of income other than"Capitai 
gains" is a loss & the assessee has income assessable under the 
head "Capital gains", such loss may, subject to the provisions 
of this chapter, be set off -

(i) against the income, if any, of the assessee assessa­
ble for that assessment year under any head including income 
assessable under head "Capital gains" (whether relating to



Inter head adjustment is their losses under the heads, " 
"Salaries”, "Income from house property" & " Income from 
other sources" cannot he carried forward.

short term capital assets or any other capital assets), or
(li) if the assessee so desires, only ggainst his income, 

if any, under the head "Capital gains", in so far as such 
income relates to short term capital assets & income under any 
other head.

3) where in respect of any assessment year the net re­
sult of the computation under section 48 to 55 in respect of 
capital gains relating to short-term capital assets is a loss 
& the assessee has income assessable under any head of income 
other than "Capital gains", the assessee shall, subject to 
the provisions of this chapter, be entitled fo have such loss 
set off against the income aforesaid."



Carry forward & set off of business losses :
Sec.72 - ^(1) where for any assessment year, the net result

of the computation under the head "profits & gains of busi­
ness or profession" is a loss to the assessee, not being a 
loss sustained in a speculation business, & such loss cannot 
be or is not wholly set off against income under any head of 
income in accordance with the provisions of sec.71, so much 
of the loss as has not been so set off or,

7( ♦ * ♦ ) where he has no income under any other head, the

whole loss shall, subject to the other provisions of this 
chapter, be carried forward to the following assessment year, 
and —

6) substituted by the Finance(No.2) Act,1962,w.e.f.1.4.1962.
7) "where the assessee has income only under the head"Capital 

gains" relating to capital assets other than short-term 
capital assets & has exercised the option under sub-section 
(2) of that section or " omitted by the Finance Act,1987, 
w.e.f. 1.4.1988. In the omitted portion, expression
in italics was inserted by the Finance (No. 2 ) Act ,
1967, w.e.f. 1.4.1968.
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(i) it shall be set off against the profits & gains, 
if any, of any business or profession carried on by him & 
assessable for that assessment year

Provided that the business or profession for which the 
loss was originally computed continued to be carried on by 
him in the previous year relevant for that assessment year ; 
and

(ii) if the loss can not be wholly so set off, the 
amount of loss not so set off shall be carried forward to the 
following assessment year & so on

QProvided that where the whole or any part of such loss 
is sustained in any such business as is referred to in section 
33B which is discontinued in the circumstances specified in 
that section, and, thereafter, at any time before the expiry 
of the period of three year refered to in that section, such 
business is re-established, reconstructed or revived by the 
assessee, so much of the loss as is attributable to such busi­
ness shall be carried forward to the assessment year relevant 
to the previous year in which the busines is so ge-established,

reconstructed or revived,and -

8) Inserted by the Finance (No.2) Act, 1967,w.e.f.

1 A.1967.
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a) it shall be set off against the profits & gains, 
of that business or any other business carried on by him & 
assessable for that assessment year ; and

b) if the loss cannot be wholly so set off, the amount 
of loss not so set off shall, in case the business so re-esta­
blished, reconstructed or revived continues to be carried on 
by the assessee, be carried forward to the following assess­
ment year & so on for seven assessment year immediately succ­
eeding.

(2) where any allowance or part thereof is, under sub­
section (2) of section 32 of sub-secticn(4) of section 35, to 
be carried forward, effect shall first be given to the provi­
sions of this section.

(3) No loss ^(other than the loss referred to in the 

priviso to sub-section (1) of this section) shall be carried 
forward under this section for more than eight assessment years 
immediately succeeding the assessment year for which the loss 
was first computed.

9) Inserted by the Finance (No. 2) Act, 1967 
w.e.f. 1.4.1967.



31
COMMENT :

This section 4v provides that when & how the unabsorbed 
business loss other than speculation loss, can be carried for­
ward to future years to be set off against business profits 
of future years. The provision relating to speculation losses 
existing in the said section 24(2) has, in the-1961 Act. No 
postponement of set off due to pendency of litigation.

For this purpose, business profits would also include 
profits derived from a business activity but assessable under 
the heads other than " profits & gains of business or profe­
ssion". Despite the fairly exhaustive tests laid down, a 
decision whether two or more types of business activities 
carried on by the assesses constitute the same business; de­
pends upon facts & circumstances of each case.



CASE LAW

Sec.72 - (1985)^8 CTR(SC)176

In the supreme Court of India 

V.D.Tuljapurkar, Sabyasachi Mukharji & Ranganath Kisra JJ

Commissioner of Income Tax 

V

Mother India Refrigeration Industries(Pvt)Ltd.

Civil Appeal Mo.1570-1571(NT) of 1,73
August 14, 1985

Loss-Carried forward-priority for set off-current de­

preciation to have priority over carried forward business 

lo s s *

Depreciation-set off-current depreciation to have priority 

over carried forward business loss.

Set off-priority-current depreciation to have priority 

over carried forward business loss.

Statute-Legal Fiction-scop

Income lax Act,196l,SS 32(2) & 72(2) - Income lax Act, 

1922, priviso(b) to S 10(2)(vi) Sc proviso(b) S.2*+(2)

Scheme of the Act is that only net profits & gains of 

of business after the specified deductions are made,

can be subjected to tax-one of such deductions is the



current depreciation-As such current depreciation is 
to be first deducted before any question of either 
carry forward of unabsorbed depreciation or that of 
unabsorbed business losses of earlier years arises.
No deviation from this normal Rule of Accountancy is 
contemplased either by praviso(b) to S.l0(2)(vi) read 
with proviso (b) 3.24(2) of the 1922 Act or by 3.32(2) 
read with72(2) of the 1961 Act-Sec.32(2) corresponding 
to proviso(b) to 3.10(2)(vi) of 1922 Act provides 
firstly for carry forward of unabsorbed depreciation 
d secondly for clubbing the said carried forward de­
preciation with the current depreciation & deeming the 
aggregate to be current years depreciation & such dee­
ming is specifically made subject to S.72(2) proviso 
(b) of 3.24(2) of 1922 Act-Accordingly, where there 
is carried - forward depreciation allowance to be set 
off, effect has first to oe given the set off of un­
absorbed businesslosses-there is no requirement for 
the un?;bsorbed business losses getting priority over 
the current depreciatior.-the interpretation of the 
legal fiction in 3.32(2) -Refered to above Should not 
be extended beyond its legitimate field-purpose behind 
enactment of the legal fiction is to see to it that the 
unabsorbed business lossed may not get-De-prived from being
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set off in certain cases in view of the statute per­

mitting there in carry forward only for a limited 

number of years as ggainst provision of no such time 

limit in case of unabsorbed depreciations.

FACTS :

Under the scheme of the Act, it is the net 

profits & gains after the specified deductions are 

made that are subjected to tax, one of such deduct­

ions pertains to depreciation allowance at the pre­

scribed rate of percentage of the written iown value 

of the business asset, & this is priviaed in 3.10 

(2)(vi) of the 1922 Act & in S.32(1) of the 1961 

Act. Up to this stage of computation no question 

of either carry forward of unabsorbed depreciation 

of the earlier years or carry forward of unabsorbed 

business losses of earlier years arises. In other 

words, the normal aecoutancy principle has to be 

applied in arriving to the net income from business 

for that year by debiting the current years depre­

ciations. The question is whether any deviation 

from this normal rule of accountancy is contempla­

ted by priviso(b) S.10(vi) read with Proviso(b) to 

S.24 of the 1922 Act or by S.32(2) read with S.?2 

of the 1967 Act & it is here that the aspect of 

proper construction of these provisions arises.



HELD j

(i) The proviso (b) to S.10(2)(vi), corres­

ponding to the present S.32(2) of 1961 Act, is in 

two parts & provides for two things, it^ first part 

provides of a carry forward of unabsorbed depreci­

ation with the current year's depreciation & dee­

ming the aggregate to be the current year's depre­

ciation. However, carrying forward of the unabso­

rbed depreciation & the deeming provision in(b) 

is not absolute but is subject to the proviso(b) 

to S.24(2) (corresponding to the present S.72(2) 

of the 196t Act.) Had proviso(b) to 3.24(2) not 

been enacted by the legislature the result would 

have been that the aggregate depreciation would 

have been deducted first out of the profits & 

gains in preference to unabsorbed business losses 

which might have been carried forward under 3.24(2) 

but as such losses can be carried forward only 

for limited number of years, the assessee would 

in certain circumstances have in his books losses 

which he might not be able to set off even within 

the -time limit during which set off is permitted.

In order to prevent such a situation the legisla­

ture enacted proviso(b) to S.24(2) & proviso(b)



to S.24(2) corresponding to Sec.72(2) of the 1961 

Act) expressly spates "where depreciation allowan­

ce is, under Cl.(h) of the proviso to cl.(vi) of 

sub S.(2) of S.10 (the present S.32(2) also to be 

carried forward effect shall first be given to the 

provisions of this sub-section." In other words, 

it clearly provides that in the matter of set off 

the unabsorbed business losses of the earlier years 

will have preference over unabsorbed depreciation 

that is required to be carried forward under provi­

so (b) to S.10(2)(vi) & no preference over the 

current depreciation is intended.

(ii) It is true that proviso (b) to S.10(2) 

(vi) creates a legal fiction & under that fiction 

unabsorbed depreciation either with of without 

current years depreciation is deemed to be the 

current years depreciation. But legal fiction are 

created only for some definite purpose & these 

must be limited zo that purpose 1 should not be 

extended beyond their ligitmate field-vide Bengal- 

Immunity co.Ltd. V State of Bihar (1955) 2 SCR 603 

at 606. Clearly, the avowed purpose of the legal 

fiction created by the deeming provision contained



in proviso (b) to S.10(2)(vi) is to make the un­
absorbed carried forward depreciation partake of 
the same character as the current depreciation 
in the following year, so that it is available, 
unlike unabsorbed carried forward business loss, 
for being set off against other head of incoose 
of that year - CII Y. Jaipuria China clay mines 
(P) Ltd. 1966 59 ITE 555 at 561 & Cl! Y. Ravi 
Industries 1963 ^9 IlK 145 (Bom) cited in support

(iii) Such being the purpose for which the 
legal fiction is created, it is difficult to ex- 
ten1>ythe same beyond its legitimate field & will 
have to be confined to that purpose.

It is, therefore, no^possible to accept 

the contention of the assessees that because of 
the legal fiction the unabsorbed carried forward 
losses should be given preference not merely over 
the unabsorbed carried forward depreciation but 
also over the current year's depreciation. There 
is thus no modification of nor deviation from the 
basic & well recognised principle of commercial 
accountancy by the stature as is contended by the
assessee -
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(iv) Since the provisions of the 1961 Act 

are in pari material with the corresponding pro- 

vions under the 1922 Act, the same conclusion 

must follow under the 1961 Act namely that curr­

ent depreciation must be deducted first before 

deduction the unabsorbed carried forward business 

losses of the earlier years in giving set off 

while computing the total income of any particu­

lar year -

Aluminium corporation of India Ltd. V.

CIT (1958) 33 HR (Cal.)

10 Provisions relating to carry forward & set off 
of acctimtilg.tad loss & unabsorbed depreciation
allowance in certain cases of amalgamation

3ec.72A - (1) where there has been an amalgamation 

of a company owning an industrial undertaking or 

a ship with another company & the Central Gover­

men t, on the recommendation of the specified au­

thority, is satisfied that the following conditi- 

ns are fulfilled, namely -

10) Inserted by the Finance (Go.2) Act,1977? 

w.e.f. 1.4.1978



a) the amalgamating company was not, immediately 

before such amalgamation, financially -viable by re­

ason of its liabilities, losses & other relevant 

factors;

b) the amalgamation was in the public interest; 

and

c) such other conditions as the Central Gover- 

ment may; by notification in the official Gazette, 

specify, to ensure that the benefit under this se­

ction is restricted to amalgamations which would 

facilitate the rehabilation or revival of the bu­

siness of the amalgamating companoy; thep, the 

Central Government may make a declaration to that 

effect, and, thereupon, notwithstanding anything 

contained in any other provision of this let, the 

accumulated loss a the unabsorbed loss 1 the un­

absorbed depreciation of t^e amalgamating company 

shall be deemed :o be the loss or, as the case 

may be, allowance for depreciation of the amalga­

mated company for the previous year in which the 

amalgamation was effect.-d 1 the other provisions 

of this Act relating to set off <1 carry forward 

of loss & allowance for depreciation shall apply

M01 BALASAHEB KHARDEKAR LIBRAS?
MIVAJi UltlVEBSiTY. KOLUAnM.
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accordingly.

(2) Notwithstanding anything contained in- 
5ui«section(1), the accumulated loss shall not be 

set off or carried forward & the unabsorbed de­
preciation shall not be allowed in the asessment 
of the amalgamated company unless the foilwing 
conditions are fulfilled, namely -

(i) during the privious year relevant to 
the assessment year for which such set off or 
allowance is claimed, the business of the amal­
gamating company is carried on by the amalgamated 
company without any modification or reorganisation 
or with such modification or reorganisation as may 
Central Government to enable the amalgamated co­
mpany to carry on such business more economically 
or more efficiently,

(ii) the amalgamated company furnishes, 
along with its return of income for the said asse­
ssment year, a certificate from the specifi«Aeu- 
thority to the effect that adequate steps have 
been tasen by that company for the rehabilitation 
or revival of the business of the amalgamating 
company.



41
1 1 (3) where a company owning an industrial under­

taking or a ship proposes to amalgamate witn any 

other company 1 such other company submits the 

proposed scheme of amalgamation to the specified 

authority o. that authority is satified, after exa­

mining the scheme „ taking into account all rele­

vant facts,that the conditions referred to in sub­

section (1) would be fulfilled if such amalgama­

tion -is effected in accordance with such scheme or, 

as the case may be, in accordance with such scheme 

as modified in such manner as that authority may 

specify, it shall intimate such other company that, 

after the amalgamation is effected in accordance 

with such scheme or, as the case may be, such sche­

me ob,s©£ modified, it would make (unless there is 

any material change in the relevant facts) a re­

commendation to the (gentral Government under sub­

section (1).

11) Inserted by the Finance lct,197B,w.e.f. 

1.4.197b.

9010
A
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jXPLANATIOE 

In this Section -

a) "accumulated loss" means so much of the loss 

of the amalgamating company under the head" profits 

d gains of business or profession" tyot being a 

loss sustained in a speculation business) which the 

amalgamating company would have been entitled to 

carry forward & set off under the provisions of 

section-72 if the amalgamation had not been effected.

i ^ (b) "Specified authority" means such authority 

as the Central Government may, by notification in 

the Official Gazette, specify for the purposes of 

this section,

(c) "Unabsorbed depreciation" means so much of 

the allowance for depreciation of the amalgamating 

company which remains to be allowed & which would 

have oeen allowed to the amalgamating company und­

er the provisions of this Act if the amalgamation 

had not been effected.

12) For specified authority, refer Taxmans's 

Direct Taxes Circulars, Vol.1, 1986, 

edn, P 90V.



com: mi

An extracted the books of chaturvedies in 

this section concern witn presides when A how the 

unabsoroed business loss other than speculation 

loss; car: be carried forward to future jeers to o 

set off against business profits of future peers. 

Loss sustained by a Hindu Undivided Fenily can­

not be set off against the income of e firm con­

stituted bp the erstwhile members of the same 

family subsequently disrupted.

If, however, an individual partner dies A 

his widow becomes a partner in his place; the 

widow cannot have the benefit of set off in res­

pect of tQjabsorbed loss of ner deceased husband. 

Ho resident's Indian loss to be carried forward 

A not set off awainst foreign income.

Similarly, "unabsorbed depreciation" means 

so much of tne allowance for depreciation of the 

amalgamating company which remains to be allowed 

A which would been allowed to the am algai; a.t in^ 

company had not been effected.
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CASS LAM

SFClIOb 7 2-A - ITAT Delhi Bench 'B*

Kelvinstor of India Ltd.
V.

Inspecting Assistant Commissioner
IT Appeal Mo. 2855 (Delhi) of 1985

February 29,1988

K.C.Srivastav, Accountant Member
& S.S.Mehra, Judicial Member

Sec.72-A - of the Income tax Act,1961-losses carry 
forward & set off of losses in certain cases of 
amalgamation. Acertain company was amalgamated 
with assessee company on 1.7.1980, when certain loss 
& unabsorbed depreciation of that company were cla­
imed to be carried forward & set off against profit 
of assessee - company for Ass.year 1982-83, whether 
even though adequate-steps for rehabilation of re­
vival of business of amalgamated company as conte­
mplated u/s.72-A(2) were taken in a later year, set 
off could be allowed in year of amalgamation which 
was current year, held; yes;

FACTS :

A certain company was amalgamated with the



assessee-company with effect from 1.7.1980. At 

the time of such amalgamation, there were certain 

losses & uhabsorbed depreciation which had been 

claimed to be carried forward & setbff against 

the profit of the assessee-company for the Ass. 

year-1982-83. The IAC (Assessment) noted that 

under See.72A(2) the accumulated loss could be set 

off & carried forward if the amal6amated company 

furnished a a certificate from specified autho­

rity to the effect that adequate steps had Deen 

fatten for the rehabilitation or revival of the 

business of the amalgamating company. It was 

noted tnat it had not been possible for the ass- 

essee to implement the revival scheme in the years 

1980-81 & 1981-82 & it was only in the Ass.Year 

1982-83 onwards that the scheme was implemented. 

The IAC, therefore, held that since the specified 

authority had not issued the required certificate 

the carry forward of loss & unabsorbed deprecia­

tion could not be allowed in the year 1982-83 on 

appeal, the commissioner (appeals) refered to 

therequirements of the filling of the certifica­

te & the satisfaction of the condition for tak­

ing adequate steps & held that the benefit of



carry forward & set off could not be taken unless 

adequate steps were taken & could not be set off 

in a year prior to the year when such adequate 

steps were taken. According to him the carry 

forward loss & unabsorbed depreciation would no 

deemed as the loss & depreciation respectively 

of the year of amalgamation but the set off wottld 

be in the year in which adequate steps had consi­

derably been taken by the assessee. He,therefore, 

directed that the unabsorbed loss & depreciation 

should be set off only in the year 1984-85 & not 

in this year on second appeal.

HELD ;

Sec.72A(1) clearly provides that the acc­

umulated loss & the unabsorbed depreciation of 

of the amalgamating company shall be deemed to 

be the loss or allowance for depreciation of the 

smalgated company for the previous year in which 

amalgamation was effected. This process mainly 

depends on the declaration made by the Central 

Government as contemplated in sub-sec.(i) & the 

other condition which is placed in the stature 

for this purpose, is contained in sub-section(2).



These conditions are that during the previous 
year relevant to the Ass.Year for which set af­
ter allowance is claimed tne business of the a 
amalgam ting company is carried on by tne amal­
gamated company without any modification or re­
organisation or with such modification or the 
reorganisation as may be approved by the Central 
Government to enable the amalgamated Company 
to carry on such business more economically or 
more efficiently & the amalgamated company fur­
nishes along with its return of income for the 
said assessment year a certificate from the 
specified authority to the effect that adequate 
steps have been taken by that company for the 
rehabilitation or revival of the business of 
the amalgamating company. As far as the first 
condition laid down in sub-sec (2) was concerned 
that related to the situationduring the previous 
year relevant to tne Ass.year for which such set 
off of allowance was claimed, there was no dis­
pute regarding the fulfilment of this conditions. 
The second condition was that the amalgamated 
company would satisfy the specified authority 
that adequate steps had been taken for rehabi­
litation or revival of the business of the ama-



gamating company & to that effect the certifi­

cate was furnished. This action of taking ade­

quate steps for revival need not necessarily be 

taken in the year in which the amalgamation was 

effected & it might take more than one year to 

take such steps which might be considered to be 

adequate. Once it was found that in this case 

the amalgamated company had taken adequate steps 

for the rehabilitation or revival of the business 

of the amalgamating company, the amalgamated co­

mpany became entitled for set off of the unabso­

rbed losses & unabsorbed depreciation on the ba­

sis that it became the loss & depreciation of 

the amalgamated company for the previous year in 

which the amalgamation was effected. In the pre­

sent case, the amalgamation became effective 

from 1.7.1980 which fell in the accounting period 

relevant for the assessment year- 1982-83. The 

set off for the carry forward losses of the ama­

lgamated company had not to wait to be set off 

against the profits of that year when adequate 

steps were found to nave been taken. It was true 

that up to the end of the previous year relevant



43

for the current assessment year adequate steps 
had not been taken & such steps were taken in 
the later year. Even,then, under the law, the 
set off had to be allowed in the year of amal­
gamation whicn was the current year. The order 
of the commissioner (Appeals)was, according, 
reversed

Q.P.Vaish , Ajay Vohra & Vijay Vaish for 
the ^ppelant B.D.Sinha for the hespondent.

Sec.73 - Losses in Speculation business -

(1) Any loss, computed in respect of a specu­
lation business carried on by the assessee, shll 
not be set off except against profits & gains; 
if any, of another speculation business.

(2a! Where for any assessment year any loss com­
puted in respect of a speculation business has 
not been wholly set off under sub-section (1), 
so much of tne loss as is not so set off or the 
wnole loss where tne assessee had no income from 
any other speculation business, shall, subject 
to the other provision of this chapter, be carri­
ed forward to the foilwing assessment year



i) it shell be set off against the profit
& gains; if any, of any speculation business 
carried on by him assessable for that assess­
ment year, and

ii) if the loss cannot be wholly set off, 
the amount of loss not so set off shall be ca­
rried forward to to the following assessment year 
and so on ..

3) In respect of allowance on account of d e- 
preciation or capital expenditure on scientific 
research, the provisions of sub-section(2) of 
sec.72 shall apply in relation to speculation bu­
siness as they apply in relation to any other bu­
siness.

4) No loss snail be carried forward under 
this section for more than eignt assessment yers 
immediately succeeding the assessment year for 
wnich the loss was first computed.



Explanation

r iul

13

Where any part of the business of a company
1 li( other than a company whose gross total income 

consits mainly of income which is chargable under 
the head "Interest on Securities", "Income from 
house property", "Capital gains", & "Income from 
other sources", or a company the principal ousi- 
ness of which is the business of banking or the 
granting of loans & advances) consits in the pu­
rchase & sale of shares of other companies, such 
company shall, for the purposes of this section 
be deemed to be carrying on a speculation busi­
ness to the extent to which the business consists 
of the purchase & sale of such shares.

COMiErT
Thfo section provides that when & how spe­

culation loss can be set off against speculation 
profits of the same or future year or future 
years. Sec.73 of the Income lax Act, 1961, deals

13) Inserted by the Taxation Laws (Amendment) 
Act,1975,v.e.f. 1.4.1977

14) Substituted for "other than in investment 
company, as defined in clause(ii)of sec. 
109 " by the finance Act,19^7 w.e.f. 
1.4.19&6.



separately with losses in speculation business 
which was, under the Act, dealt with inter alia, 
in Sec.24-(2) along with other business losses.
If,speculation losses of earlier year or years 
were carried forward & if in the year of account 
a speculation profits for the accounting year 
should be adjusted against the carried forward 
speculation losses of the previous year or years 
before allowing anyother loss to be adjusted 
against those profits. Loss incurred in specu­
lative business in banned items cannot be carried 
forward to the next jear. Long term capital! 
loss, as reduced above, can be set off against 
any income under the head “Capital gains". Long 
term capital loss will be reduced by the amount 
mentioned u/s.4-8(2) 10,000 + a proportion of 
the remaining amount



CASE LAW

SECTION 7^ j (1986) 57 CIR(SC) 25

In the Supreme court of India

n. S.Pathak & Sabyasachi hukharji,JJ 
Brook Bond & Company Ltd.

V.

Commissioner of Income Tax 
Civil Appeal No.2020(NT) of 1974

September 30,1986

INCOME :

Head of Income-Business income or income 

fgarm other source-Dividend income for shares in 
subsidiary company.

LOSS
carry forward & set off - carrying on of 

business

Income lax net,1922, SS 6 & 24(2), corresponding 
to SS14 6c 72,73, & 75 of the 1961 Act, when in­
come pertains to a certain head, the source of 
such income is pecular to that head- However, co­
rn ere ial considerations may properlydescribe the 
source differently, e.g. Securities held by a



banking company in the course of business consti­
tute its Trading assets & income derived there 
from would, in commercial sense be regarded as 
ousiness income but income from such securities 
are computable under the head, "Interest on Se- 
rities" & not under the head "Income from bu­
siness" - In the present case, the assessee fo­
reign tea company had hundred percent sharehold­
ing in an Indian subsidiary company-Iiowever, no 
material. .Evident w; s produced indicating that 
the shareholding was necessarily incidental to 
tne business of tea carried on by the assessee 
or that the holding was as business assets, 
.assessee failed to continue the Commissioner as 
well as the High Courtexcept for the Indian 
Company there was nothing to show that the inve- 
ments of the assessee in other tea companies x 
were intended to bring or in fact brought about , 
some advantage or benefit to the business carried 
on oy Assessee-mere fact tnat shareholdings re­
lated to tea companies was not sufficient - High 
Court was, therefore, justified in holding that 
the dividend income of the Assessee could not be 
regarded as business income. That being so,



Assessee could not raise the point that loss ari­

sing to it in the assessement year 1955-56 should 

be allowed to be carried forward & set off against 

income of subsequent year as this claim proceeded 

on the assuption that the shares held by the ©ss- 

essee are regardable as its, trading assets.

** Depreciation (unabsorbed) - carry forward & 

set off tentative new expressed by High Court & 

no final opinion expressed.

Income lax Act,1922, 33 10(2) & 33A(1), 

proviso(b) corresponding to 33.32(2) & 264 of the 

1961 ACT, assessee foreign company, hod hundred 

percent shareholding in an Indian Subsidiary 

company - Assessment for assessment year 1955-56 

resulted in to a net loss assessee, in revision 

oefore the commissioner, claimed that the loss 

should be ascertained for tne purpose of carrying 

it forward & that loss should be bifurcated bet­

ween unabsorbed depreciation & other loss - 

High Court appeared to be of tentative new that 

the assessee was entitled to the carry forward 

of unabsorbed depreciation, but did not express 

any final opinion as it decided to decline relief



on tine ground that assessment for year 1956-67 had 
already been closed & that the grant of relief would 
have its consequence on the assessment for the Ass­
essment for the Assessment Year 1957-58, resppet of 
which an appeal was pending - mere pendency of app­
eal could not bring the case within the proviso(b) 
to sub-sec.(1) of sec.33A but no opinion on the te­
ntative view is expressed at this stage as the su­
preme Court is concerned merely with the correctness 
of the High Court refusing to grant relief after it 
reached the tentative finding regarding merits of 
assessBe & claim-order of the commissioner ought to 
have been set aside by the high court & the commis­
sioner ought to have been directed to consider the 
claim on merits - High Court not having done so, that 
direction is made now revenue will also be entitled 
now to contend that the assessee is not entitled co 
carry forward of unabsorbed depreciation.

Head of income & carry forward of loss

HiHiD :
(i) Ordinarily when income pertains to a certain 

head, the source of such income is peeular to that 
head, but it is not unusual that commercial consi-



r:o

derations may properly describe the source diff­
erently. For instance, a banking concern may 
hold securities in the course of its business.
Ihe securities constitute its trading assets & 
income from them woyld in the commercial sense be 
regarded as business income. However, for the 
purposes of computation under the income tax law 
the income from such securities would be computed 
not under the head "Income from business" but un­
der the head "Interest on Securities: According­
ly the mere circumstance that the appellant show­
ed by dividend income under the head "Income 
from other Sources" in its returns cannot in law 
decide the nature of the dividend income. It 
must be determined from the evidence whether ha­
ving regard to the true nature & character of the 
income it could be described as income from busi­
ness, even:/though it is liable to fall for compu­
tation under another head.

(ii) In order that the shareholding in tea 
companies should be regarded as the business assets 
of the appellant there must be material evidence
indicating that the ownership of the business of



tea carried on by the assessee or that the share­

holdings are held as business assets. The commi­

ssioner was unable to draw any conclusion in fa­

vour of the appellant in this regard <sc the appe­

llant failed to convince the High Court also. 

Hxcept for the Indian Subsidiary there is nothing 

to show that the investments of the appellant in 

the other tea companies were intended to bring, 

or in fact brought about, some advantage or bene­

fit to the business carried on by the appellant. 

Ihe mere fact tnst the shareholdings related to 

the tea companies is not sufficient by itself to 

support tne submission that they were acquired to 

safeguard the appellants interest in the teabusi- 

ness carried by it. Ihe matter is pending in 

appeal relating to the assessment year 1957-5H be 

fore tne nnC a it will be open to the appellant 

to place further material before the AAC to en­

able him to come to an adequate <k satisfactory de 

cision, Ihe High Court was, therefore, correct 

in his holding that the dividend income could not 

be regarded as income from business. Judgement 

of the Division Bench of the Calcutta High Court 

dt. 14.8.1973 affirmed.
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(iii) The next point raised by the appellant 

is that loss should be carried forward under sub-5 

(2) of S.24 from the asstt.year 1955-56 to the ass. 

year 1956-57* Ibis point lust also fail because 

it proceeds on the assuption that the shares held 

by the appellant by regarded as its trading assets

** CARiil JORWARD OF UIvABSROBjSD DAP RFC IAri ION

HELD :

(i) The High Court appeared to be of the 

tentative view that the appellant was entitled to 

carry forward claimed oy it, but it did not expre­

ss any final as xt had decided to decline relief 

to tne appellant on the ground that assessment.

For tne Asstt.lear 1956-57 had already been clo­

sed by the revenue when the assessment for the 

asstt.year 1955-56 was being made & the grant of 

relief would have its consequence <rt the assess­

ment for the asstt.year 1957-58, in respect of 

which an appeal was pending merily because relief 

given by the commissioner in that regard in the 

proceeding for the asstt.year 1956-57 could have 

its consequence upon the proceeding for the asstt.



GO
year 1957-5& then pending in appeal before the AAC, 
could not bring the case within proviso(b) to ssb- 
sec.(1) of S.33A of the Indian IT Act, 1922.

(ii) No opinion at this stage can be expre­
ssed on the view tentatively expressed by the nigh 
Court. As the view taken by the High Court was 
tentative only not its final opinion, the court 
is concerned merely with the correctness of the 
Division Bench refusing to grant relief after it 
reacned the tentative finding that there was merit 
in the appellant's claim to tne carry forward of 
unabsoroed depreciation. The order of the Commiss­
ioner disposing of the revision application for 
the asstt.year 1996-97 should have been set aside 
by the high Court & the Commissioner should have 
been directed to consider tne claim on its merits. 
That is directed now. At the same time, it will 
be openin to the revenue to contend on the merits 
that the appellant is not entitled to the carry 
forward of unabsorbed depreciation.

Judgement of the Division Bench of the 
Calcutta High Court dt. 18.6.1973 set aside to the 
above extent.



Losses under the head. "Capital gains11 - 

Sec .74. - (1) Where in respect of any assessment 

year, the net result of the computation under tne 

head "Capital gains" is a loss to the assessee & 

sucn loss cannot be or is not wholly set off aga­

inst income under an} other head of income in 

accordance with the provisions of dec.71, so much 

of the loss as has not been so set off or, where 

he has no income under any other head, tne whole 

loss shall, subject to the other provisions of this 

chapter, be carried forward to the following ass­

essment year, and -

a) It shall oe set off against income, if 

any, under the head "Capit al gains" assessable for 

that assessment year $

b) If the loss cannot be wholly set off, 

the amount of loss not so set off shall be carried 

forward to the following assessment year, be sou on.

15) Substituted by the Finance Act, 1987,w.e.f. 

1.4.1988. larlier, sec.74,was substituted by the 

Finance (No.2) Act,1962, w.e.f. 1.4.1962 & amended 

by the Finance (Ii0.2) Act, 1967,w.e.f. 1.4.1968 & the



(2) ho loss shall be carried forward under this 

section for more than eight assessment years imme­

diately succeeding the assessment year for which 

the loss was first computed.

(2) Any loss computed under the head "Capital 

gains’* in respect of tile assessment year commencing 

on the 1st day of April,19S7» or End -hrlier asses­

sment year which carried forward in accordance with 

the provisions of this section as it stood before 

tne 1st day of April,1988, snail be dealt with in 

the assessment year commencing on the 1st day of 

April,1988, or any subsequent assessment year as 

follows :-

a) in so far as such loss relates to short 

term capital assets, it shall be carried forward & 

set off in accordance with the provisions of sub­

section (1) & (2) .■

Finance Act, 1986, v.e.f. 1.4.1987. Prior to its 

substitution, sec.7^- stodd as under ^74. Losses und­

er the head "Capital gains" - (1)(a) where in re­

spect of any assessment year, the net result of the 

computation under the head "Capital gains" is a lo­

ss, quch loss shall, subject to the other provisions



(b) in so far as such loss relates to long 
term capital assets, it shall be reduced by the de­
ductions specified in sub-section(2) of sec.4-8 & t. 

the reduced amount shall be carried forward & set 
off in accordance with the provisions of sub-sec. 
(1) but such carry forward shall not be allowed be­
yond the fourth assessment year immediately succee­
ding the assessment year for which the loss was fi­
rst computed.

of this chapter, be dealt with as follows :-

(i) such portion of the net loss relating to short­
term capital assets as cannot be or is not wholly 
set off against income under any head in accordance 
with the provisons of sec.71 shall be carried for­
ward to the following assessment year & set off 
against the capital gains, if any, relating to short 
term capital assets assessable for that assessment 
year & ; if it cannot be so set off, the amount the­
reof not so set off shall be carried forward to the 
following assessment year & so on .

(ii) Such portion of the net loss as relates to 
Capital assets other than short-term capital assets



COMKEWT

1M

This section deals with the losses under the 
head "Capital gains", their set off, etc. The expre­
ssion "Capital loss," which means loss of capital

shall be carried forward to the foilwing assessment 
year & set off against the capital gains, if any, 
relating to capital assets other than short-term 
capital assets assessable for that assessment year 
and, if it cannot be so set off, the amount thereof 
not so set off shall be carried forward to the foll­
owing assessment year & so on ;
provided that where, in the case of any assessee 
not being a company, the net loss computed in res­
pect of such capital assets for any assessmentyear 
does not exceed ten thousand ruppes, it shall not 
be carried forward under this section.

(b) Notwithstanding anything contained in the 
Indian Income-tax Act,1922 (II of 1922), & loss com­
puted under the head "Capital gains" in respect of 
the assessment year commecning on the 1st day of 
April,1961, or any earlier assessment year which is



can not be equated, with loss falling under the 

head "Capital gains".

carried forward in accordance with the provisions 

of sub-sec.(2B) of Sec.24 of that Act, shall be 

dealt with in the assessment year commencing on the 

1st day of April,1962, or any suosequent assessment 

year as follows

(1) in so far as it relates to short-term capital 

assets; it shall be carried forward & set off in 

accordance with tne provisions of sub-clause (i) 

of clause (a) & sab-sec.(2); and

(ii) in so far as it relates to capital assets oth­

er than short-term capital assets, it shall be ca­

rried forward & set off in accordance with the 

provison of sub-clause (ii) of clause (a) & sub­

sec. (2).

(2) (a) ho loss referred to in sub-clause(i) of cla- 

use(a) of sub-sec.(1) or sut-clause(i) or sub-clau­

se (ii) of clause (b) of that sub-section shall be 

carried forward under this section for more than 

eifeht assessment year immediately succeding the as­

sessment year for which the loss was first computed 

under this Act, as the case may be, the Indian Inco­

me-Tax Act,1922. (11 of 1922).



Sec.74 - corresponding to sec.21+(2B) of the 
1922 Act,concern only tne loss felling under the 
head ’’Capital gains”, (ibid)

If, in case of non-company assessee, the net loss 
in respect of such assets for any year in Hs.5000 
or less it shall not be carried forward.

However, such loss cannot be carried forward 
for more than 8 assessment ye a 2$. Unadjusted long 
term capital loss of the assessment year 1987-88 
or earlier will be carried forward from the asses­
sment year 1988-89 as follows .

1) Long-term capital loss; as reduced above, 
can be set off against only income under the head 
"Capital gains”.

2) Long-term capital loss will be reduced by 
tne amount mentione u/s.4S(2), i.e. first Hs.10,000 
+ a proportion of the remaining amount.

b) llo loss referred to in sub-clause(ii) of clause 
(a) of sub-sec.(1; shall be carried forward under 
this section for more than four assessment years 
immediately succeeling the assessment year for whi- 
en the loss was first computed under this Act.



16 Losses from certain specified. Sources falling
under the heed "Income from other source-

Sec.74A - (1) 17c * * * )

(2) 18< * * * )

19 (3).20( * * * ) In the case of an assessee, being

the owner cff horses maintained by him for running in 

horse races (such horses being hereafter in this sub-
pi

section referred to as race horses), the amount of

loss incurred by the asessee in the activity of own-
i

ing & maintaining race horses in any assessment year

16) Inserted by tne Finance Act,1972, w.e.f.1.4.1972

17) Omitted by the Finance Act,1986,w.e.f.1.4.1987. 

Prior to its omission, sub-section(1), as amended by 

the Finance Act,1974, w.e.f.1.4.1975, stood as under 

*(1) where the net result of the computation made for

any assessment year in respect of any source falling 

under the head "Income from other Sources" & being 

a source specified in sub-sec.(2), is a loss, such 

loss shall not be set off against income; if any; 

from any other source under that head or against 

income under any other headi’

18) Omicted by the Finance Act,1986,w.e.f.1.4.1987.
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shall not be set off against income, if any, from 

any source other than the activity of owning & mai­

ntaining race horses in that year & shall, subject 

to the other provisions of this chapter, be carried 

forward to the following assessment year and -

(a) it shall be set off against the income; if any,

22 from the activity of owning & maintaining race 

horse assessable for that assessment year- 

provided that the activity of owning & maintaining 

race horses is carried on by him in the previous year 

relevant for that assessment year ; and

prior its omission, sub-sec.(2) stood as under .

“ (2) The sources feferred to in sub-sec.(l) are —

(a) Lotteries :

(b) Crossword Puzzles;

(c) races including horse races;

(d) Card games:

(e) Other games of any Sort;

(f) Gambling or betting of any form or nature 

Whatsoever not falling under any of the foregoing 

clauses.“

19) Inserted by the Finance Act,197*+,w.e.f.lA.1975
20) “Where for any assessment year" omitted by the 

Finance Act,'9&6> w.e.f. 1.4-.19&7*



(b) if the loss can not be wholly set off, the amount 
of loss not so set off shall be carried forward to 
tne following assessment year & so on; so, however, 
that no portion of the loss shall be carried forward 
for more than four assessment year immediately succ- 
eding the assessment year for which the loss was 
first computed.

EXPLANATION

For the purposes of this sub-section - 
(a) "amount of loss incurred by the assessee in the 
activity of owning & maintaining race horses" meahs-

(i) in a case where the assessee has no in 
come by way of stake money, the amount of expenditure 
(not being in the nature of capital expenditure) 
laid out or expended by him wholly & exclusively 
for the purposes of maintaining race horses.

21) Substituted for "the net result of the comput 
tion in respect of the source, spe cified in clause 
(c) of sub-sec.(2) is a loss, then, so much of the 
amount of such loss as does not exceed the amount) of 
loss incurred by the assessee in the activity of own­
ing a maintains race horses" by the Finance Act,1986 
w.e.f. 1.4.1987.



(ii) in a case where the assessee has income 
by way of stake money, the amount by which such in­
come falls short of the amount of expenditure (not 
being in the nature of capital expenditure) laid 
out or expended by the assesee wholly & exclusiv4ly 
for the purposes of maintaining race horses;

(b) ‘'horse race" means a horse race upon whiclji 
wagering or betting may be lawfully made;

(c) "Income by way of stake money" means the gross 
amount of prize money received on a race horse or 
race horses by the owner thereof on account of tjfie 
horse or horses or any one or more of the horses 
win-.ing or being placed second or in any lower po­

sition in horse races.

12) .substituted for "from the source specified 
clause (c) of sub-section (2)", ibid.

in



C0MA1 *
Inis section concern with segragates losses 

from certain specified sources falling under the 
head, "Income from other sources," which may he set 
off only against income from that very source only 
in the same previous year, carry forward may be 
allowed only in case of losses to owners of race 
norses in certain circumstances.

Sec.74A makes provisions as to set off of 
losses from specified sources; namely lotteries; 
crossword puzzles: race; including horse races; 
card games; other games of any sort & betting or 
gambling of any form or nature not falling under 
any of the above categories. It may be noted that 
unabsorbed loss from no other activity, the income 
of which is taxable under the head, "Income from 
other sources," is permitted to be carried forward 
& set off against income of subsequent years.



O'i Losses of Registered Firms 
Sec.75 -

(1) where the assessee is a registered firm, 
any loss which can...ot be set off against any other 
income of the firm snail be apportioned between the 
partners of the firm & they alone shall be entitled 
to have the amount of the loss set off & carried 
forward for set off under sections 70,7£,72, 2lf73, 

74 & 74a.

(2) Nothing contained in sub-section (1) of section 
72, sub-sec. (2) of section 73, sub-section (1§)
^ (or sub~section(3)) of sec.74 or sub-sec.(3) of 
sec.74A shall entitle any assessee, being a regist­
ered firm to have its loss carried forward & set 
off under the provisions of the aforesaid sections.

23) Reintroduced by the Direct Tax Laws(Amendment) 
Act,196$,w.e.f. 1 A.1967. Earlier these section were 
omitted by the Direct lax Laws (Amendment)Act,1987, 
with effect from me same date.
24) Substituted for"73 and 74,, by the Finance Act, 

w.e.f. 1.M-.1972.
23) Substituted for"or sub-sec.(1) of sec.74” by 
the Finance Act,1974,w.e.f. 1.4.1975*
26) Inserted by tne Finance Act,1987,w.e.£.1.4.1968.
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COM'.iji.I

This section deal, respectively; with the 
losses of registered a unregistered firms treated 
as registered firms, etc. The supreme court held 
tns.t the expression "any such loss" & "any loss" 
in tne second proviso referred to tne loss computed 
for the purpose of the main part of sec.24(1) ft 
do not comprise within their connotation specula­
tion loss, and; therefore, any speculation loss 
of a registered firm could not be apportioned bet­
ween the partners but had to be carried forward ft. 
set off against speculation profits of the firm 
itself.

This is because of the fact that investment 
allowance is allowed onlj to the extent required 
to reduce the total income to nil ft there is no 
question of opportionment of nil income among par­
tners. Therefore, the investment allowance has 
to be considered only in the hands of firm & not 
in the hands of partners.



CASE LAW - Sec. 75

r 1 A

(1987) 61CTE(SC) 269

In the Supreme Court of India 
Sabyasachi Mukharji & S.Natarajan , JJ

Commissioner of Income lax

V
Shah Sadiq & Sons
Civil Appeal No.1596(NT) of 1974

April 14, 1987.

Loss-speculative loss-carry forward & set off 
Assessee registered firm - Assessment under 1922 Act- 
Set off under the 1961 Act.

Statute - vested rights - Keither expressly nor by 
implication, taken away by repealing statute.

Income lax Act, 1922, 3.24(2) - Income lax Act,196l 
S3.79(2) & 297(2) - General clauses Act,16>7, Sec.6 

Sec. 24(2) of the 1922 Act provided a vested right 
to the assessee registered firm to carry forward <> 
set off its speculative losses-Sec.75(2) of the 
1961 Act, dealt with a different scheme of carry 
forward 6. set off of loss but it did not speak of



any vested right - unless there was any express or 

implied intendnieni in S.297 fo 1961 Act or within 

four corners of General Clauses Act,of destroying 

the vested right under 3.24(2), that right cannot 

be said to have been destroyed - Sec.297 of 1961 

Act does not indicate any intention of affecting 

that vested right - on the contrary, S.6(c) of 

General clauses Act indicates that right should be 

preserved - 1'hrough 3.297 does not save expressly 

that right, it is not necessary to save a right 

expressly in order to keep it alive-Assessse was, 

therefore, entitled to carry forward & set off its 

losses for the years 1960-61 & 1961-62 against 

profits of 1962-63.

HELD :

(i) Ihe right given to the assessee for the 

assessment year 1961-62 under S.24(2) of 1922 Act 

was an accrued right & a vested right. It could 

have been tanen away expressly or b.. necessary im­

plication. It has not been so done. Neither 3.297 

(2) nor other sub-clauses of sub-section(2) of 

3.297 indicated contrary intention of the legislat­

ure regarding any vested right of the assessee under 

tne 1922 Act. On the contrary 3.6(c) of the General

clauses Act indicates that right should be preserved



The fret that the right created by the operation 
of 8.24(2) is a vested right can not be disputed 
-Gujarat Electricity Board V. Shantilal R.
Desai 1967(1) 6GB. 580 at 587 & Isha Vslimohamad 
& Anr. V. Haji Gulam Kohamad a Haji Dade Trust 
1975(1) 3CR 720 at 723 relied on

(ii) Sec.75(2) dealt with a different scheme 
of carrying forward of loss but it did not spejd of 
any accrued rignt. It did not destroy either by 
express words or by necessary implication the vest­
ed right given to an assessee under 8.24(2) of the 
Act of 1922. Therefore, unless one finds that in 
2.297 or within the four corners of the General 
clauses Act any indendment express or implied <&cf 
destroying the rights created by 3.24(2) of carry­
ing forward tne losses to set off in subsequent years 
in case of speculation business that right cannot 
be said to be destroyed. There is nothing in any 
of the clauses ox 3.(2) of 8.297 of the Act which 
indicates thjt accrued rights under 1922 Act lap­
sed in respect of tne assessment to be made after 
coming into operation of 19o1 Act. The ri0ht to 
carry forward losses which had accrued under the



( <

repeated II Act of 1922 is not saved expressly 

by 3.297 of tiie II Act,1961. But, it is not 

necessary to save a right expressly in order to 

keep it alive after the repeal of the old Act 

of 1922 Sec.6(C) of the General clauses Act.

Saves accrued rignts unless they are taken away 

by the repeating statue. Ihere is no such taking 

away of the rights by S.297 either expressly or by 

implication. The assessee, registered firm was, 

therefore, entitled to set off the specuation loss­

es suffered in the assessment year 1961-62 against 

the speculation profits of the year 1962-63 - T.S. 

Baliah V. T.S.Rangachari(1969)72 ITR 767(3V) re­

lied on Reliance Jute Rills Co. Ltd. CI1 (1972)

86 HR 570 (Cal.) A Helen Rubber Industries Ltd.

V. CII (1959)36 HR 544 (Ker) distinguished.
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27Losses of unregistered firms assessed as
registered firms -

Sec.76 - In the esse of an unregistered fine 

assessed under tho provisions of clause (b) 

of section 183 in respect of any assessment 

pear, its losses for that assessment year shall 

be dealt with as if it wer- a registered firm.

27) Reintroduced by the Direct Tax LsvtfAmenctaent) 

let, 1989, v.e.f. 1.*+. 19&9. Earlier these 

sections were omitted by the Direct Tax Laws 

(•Amendment) Act, 1967, with effect from the 

same date.
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COLLI., I :

inis section deals; respectively; with the 
losses of registered l unregistered firms treated 
ss registered firms, etc.

Sec.7& of the Income 'lex Act, 1961, deals v.Tith 
the treatment of losses arising to an unregistered 
firm assessed as a registered firm under the pro- 
visons of Sec.115 in respect of any assessment 
year$; its losses for that assess with verbal chan­
ges. Provisions, if an registered firm is treated; 
for tile purpose of assessment; as registered , 
firm under the provisons of sec.183(b); sec.76 
provides tnat it losses for that assessment year 
snail also follow for the purpose of set off u. ca­
rry forward; etc, the pattern of losses of a. re­
gistered firm, fhe tax rates between registered 
o. unregistered firm, while an unregistered firm is 
liable to pay tax at the rate applicable to an 
individual, s registered is taxable at concessi­
onal rates.
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bO

Losses of unregistered firms assessed as
registered firms :

8ec.77 -(1) where the assessee is an unregistered, 
firm v/nich has not been assessed as a registered 
firm under the provisions of clause(b) of sec.183; 
any loss of the firm shall be set off cr carried 
forward d set off only against the income of the 
firm.

(2) Where the assesses is a partner of an unregi­
stered firm which has not been assessed as a regi­
stered firm under the provision of clause(b) of 
sec.163 & his share in the income of the firm is a 
loss, then, whether the firm has already been asse­
ssed or not -

(a) such loss shall not be set off under the pro-
OOvisaons of sec.70, sec.71, '(Sub-section(1) of

sec.73 cr s3C.7s-A);

28) heintroduced by the Direct Tax( mendment)Lct,
196y,v,.e.f. 1.19&9. earlier these sections «
were omitted by tne Direct rax Laws(Amendment) 
Let,1967,with effect from the same date.

29) Substituted for "or sub-section(1) of Sec.73" 
by the Finance Act,1972, v.e.f. 1 A.1972.
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b) nothing contained in sub-section(1) of Sec.72 

or sub-section (2) of sec.73 or sub-section(l)

~^(or sub-section (3)) of sec.74- ^ (or sub-sect­

ion (3) of section 742) shall entitle ■.he essessee 

to nave such loss carried forward 6. set off again­

st his own income.

jO) Inserted b^ the Finance Act,1987, w.e.f. 

1.4.1968.

31) Inserted b> the Finance Act,197c, w.e.f. 

1.4.1975.



C0M1-JSNT

This section deals with the losses of un­
registered firms, etc. On the other hand, provi­
des that in the case of an unregistered (and not 
treated as a registered) firm, any loss of the 
firm shall be set off or carried forward d set 
off only in the file of unregistered firm itself, 
do far as non-resident assessees are concerned, 
txieir total income, accordingxto section D(2), 
includes ail income which is deemed to accrue or 
arxse tj tnen in India.

_uus, foreign losses are not ordinarily 
entitled to a set off, etc. against their Indian 
income. It may also be noted that share of loss 
of a retired partner in the unregistered firm 
can neither be carried by the partner nor by the 
fir^.
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Carry forward d set off of losses in case
of eng ng, in constitttion of firm or an
succession

0 O
Sec.78 - J (tl) Where a change lias occured in the 

constitution of a firm, nothing in this chapter 

snail entitle the firm to have carried forward a 

set off so much of the loss proportionate to the 

share of a retired or deceased partner computed 

in accordance with section 67 as exceed his share 

of profits, if any, of the previous year in the 

firm, or entitle any partner to the benefit of any 

portionof the said loss which is not apportionable 

to him under section 67.

(2) Where any person carrying on any busin­

ess or profession has been succeeded in such capa­

city by another person otherwise than by inherita­

nce, nothing in this chapter shall entitle! any 

person other than the person incurring the loss to 

nave it carried forward & set off against hi§ income.

32) Restored to its original version by the Direct 

1 ax f aws (-- Uendment )^ct,1y89,w«e.i.1. h-. 1 yC y • 

Earlier it was substituted by the Direct lax 

LawsOjnendffierit);xt,19&7, with effect from tne 

same date.



oui-i-.i/i.

An extracted in the books of chaturvedi a 

iithisnries, this section deals with carry forwa­

rd & set off of losses in case of change in con­

stitution of firm, or on succession, ihe right to 

carry forward & set off losses belongs to the pe­

rson who suffered the loss & not to a different 

person.

ihe operation of sec.78(2) is not confined 

merely to a firm but extends to all taxable enti­

ties. Change in constittition of a firm is said 

to take place -

a) if one or more of t he partners cease to be 

partners or one or more new partners are admitted, 

provided that at ^esst one of the partners of the 

first is dissolved on the death of any of its 

partners, or

b) where all -he partners continue with a chan­

ge in their respective shares or a change in the 

snares cf some of them.

In the previous year change in the constitu­

tion has occurred a the profit of the firm of the 

pre-change A post-change period are apportioned 

between tne old c: new partners who, in such previ­

ous year, were entitled to receive tne sauce.



Carry forward & set off of losses in the 
c&se of certain Companies -

ciec.79 - hotwithdtanding anything contained in 

this chapter, where . r change in shareholding 

has taken place in a previous year in the case 

of a company, not being a company in which the 

public are substantially interested, no loss in­

curred in any year prior to the previous year sha­

ll be carried forward <k set off against the income 

of the previous year unless -

a) on the last day of the previous year the 

shares of the company carrying not less than fif­

ty-one percent of the voting power were benefi- 

ciallyheld by persons who beneficially held sha­

res of the company carrying not less than fifty- 

one percent of the voting power on the last day 

of the year or years in which the loss was incu­

rred.

* * )

"or” omitted by the Finance Act,1966,w.e.1.

1. -+ • 19C7



,4 Provided that nothing contrined in this section 
shell apply to a case where a change in the said 
voting power takes place in a previous year con­
sequent upon the death of a shareholder or on acc­
ount of tri-nsf-r of shares by way of gift to any 
relative of the shareholder Baking such gift.

-^(b) ( omitted by the finance Act, I9bb, v. .e.f.

j4) Inserted, ibid

h5) frior to its omission, it re^d as under
"(b) the * Assessing Officer is satisfied 
that the change in the shareholding was not 
effected w_tn £ -view to avoiding or reduci­
ng any liability to tax."
* substituted for "Income-tax " by the Direct 
lex(Amendn)ent) Act, 1987, w.e.f. 1.4-. 1988.
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COid-.ikfj. -

Ihis section provides for carry forward 
a set off of losses in the case of closely-held 
companies. An extracted by the chaturvedies 
booxs, inis section for new in the sense that 
there was no sue-:, provision in the 1^22 Act, inis 
implements the recommendation of the Direct taxes 
Administr- tion mnauiry Committee. Ihe word ”or" 
between clauses (a) and (b) shows that either of 
tne two circumstances is enough to bring the ca se 
un^er tne mischief of see.79> so • s to bar a carry 
forward ci set off. ine provisions of sec.79 are 
; ppiicaole only in the c<se of unabsorbed depre­
ciation, investment allowance, development rebate 
& development allowance stands on altogether di­
fferent footings, tneir carry forward « set off 
are not governed oy sec.7?.
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Submission of return for losses - 

Sec,80 -

I\iot-withstanding anything contained in tnis 

chapter, no loss which has not been determined in 
pursuance of a return filed ^°(in accordance with 

tne provisions of sub-section(3) of section 139); 

shall be carried forward <k set off under sub-sect­

ion (1) of section 72 or sub-section (2) of section
in

73 or sub-section (1) J'$or sub-section(j) of sec. 

74. 3B(or sub-section (3) 0f section 74A)

36) Substituted for “within the time allowed 

under sub-section (1) of sec.139 or within 

sucn further time as may be allowed by the 

Income lax Officer’' by the direct lax Laws 

(amendment) Act, 19&7,w .e.f'. 1.4.1989. 

earlier, t.ie said expression was substituted 

for “under section 139“ by the laxation Laws 

(Amendment) Act,1984, w.e.f. 1.4.1965.

37) Inserted by the finance Act,19&7, w.e.f. 1.4.1986

36) inserteo by the Aim ncc net, 1974, u. e . i.

1.4.14/5



CCKkiiRT

-his section provides the! no loss cm be 

carried forward if the return has net been filed 

in accordance with me provisions of sec.139.

^ec.bO of one Income-lax .»et,19o1, nas been new- 

1> carved out of portions of see.22(2A) of tne 

1922 let. Iu incorporates that part of sec.22(22) 

of tne 1922 .act, t.,hich was w eric a no to the set off 

of losses, ihe limitation intended has been ex­

tended so as to aoplj to carrj forward, also, of 

loss under the head,"Capital ^ains".


