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CHAPTER.XI

COMPANY GROWS IN INDIA

THE. COMPANY AND $HE NATIVE PRINCES

It, was natural that the Company should direct its first
i |

endeavour to establishing trade relations with India to the
# ii j

Spice Islands# - and that it should have sought to follow the line 

of action suggested by the foundation jof the Lerant Company.1
i > ‘f I

The Coopany was established to take advantage of the concessions 

granted by the. Turkish Sultan, in 1579, which in effect exempted 

the servants of the Company from local jurisdiction and authorized 

them to manage under their own law thbir relations inter se.

Such a system was almost inevitable under the circumstances ofi ■ f
the time** when even in Europe the Idea of a territorial law

applicable to every person within a g^ven area was only slowly
^ 1

becoming definite. Both Muhammadan and' Nindu law were definitely 

religious in origin and character and; could not easily or with 

any Justice be applied to European merchants# sad the native 

princes had no interest in insisting on attempting to apply them. 

The Europeans might without injury to the native State be

allowed to govern themselves according 'to their own laws.
I

Obviously a local ruler could not be expected to tolerate
[

disorderly conduct or injuries inflicted on his Subjects# and
‘ * t

it is significant that the charter of 1605 Of fames I to the
' . . \ . • t

Levant Company avoids ascribing criminal jurisdiction proper



to the Gdmpany’S consuls in the East# end this branch of their 
jurisdiction seems to have been of later development*^

In the light of these facts it is easy to understand 
the terms of the charter of privileges which Captain Lancaster

* i 1
* i ,

obtained from the ;King of hehin on his. first voyage* It. confers- 
on the English, traders, the privilege of enjoying their own laws

!«' * . 4 i ': * • ■ l
with exertion ffcom compulsion to accept the local, law or faith*. 

It. authorises disposal of property by !w±il or on intestacy by
- « * i

the law declared by. the Chief of the factory# tnus excluding ^ 

the regular jsracfice of the confiscation by the sovereign of

«. ^
the chief factor to execute justice# both criminal and civil# 

as between the merchants and servants#) but it assumes that
k l

i

offences committed against natives will be punished by the local
j - i .1 I jauthorities# merely exempting the goods pf the |Company from

, j ;assure as punishment for the misdeeds of their servants*

» » I

The Company# however# was hot fated to jeffect much in 

the e^pi'ce Islands#, and in India its contacts were with subordin.
-!,

afes of the Mogul Emperor# who were not in the least, inclined
’ . _ . I •to treat on the basis of equality with the English merchants#

1 ' . ‘ *

especially as the influence of the “Portuguese tdcas exerted
. ;:

energetically .against them* Hence the effort of Barnes X through 

'William Dawkins to. obtain permission for, nsgulshjr trade from the 

Etopenor ended in,kedl in failure# 'though «Xahan$|r had at first

I



^6

shown much favour ibo HaWfc$ns during his stay at agra* Force/
' *

however# extorted local respect# and the authorities at Surat 
agreed to grant trading privileges which* ah imperial firman 

confirmed, h mo re' impo rtant effort to secure a treaty settlement
1 '

was madd by the;'J^Ln.g through Sir Thomas Rd<S# seat as ambassador 

in 1615-19 * He found that the Emperor was hot prepared to 
conclude a treaty# and in the end he had to content himself with 
Obtaining that''was requisite in the way of permission to trade
and to manage the affairs of the factory independently of local

<

interference# in the form of a grant from Princse Khurrara# the
‘ « " , t
viceroy of Gujarat. Failure to effect more was inevitable# so 
weak Was the Company# and so engaged in conflicts with the - 
Portuguese and later in disputes with its former allies# the

■<* i ‘i ' 1

Butch* it Was i&i therefore# surprising that Roe found it 
inppssible to secure leave to settle in Bengal or Sind# and that 
the first settlements had to be confined to Surat# Agra# 
Ahmadabad# and. Broach the chief faoto^ «it Sura£- being given 

, authority over the other settlements and the style of president, 
while the control,b£ trade with the Red, |$ea ports and Persia fell 

also uhdSr him* Further expansion became possible with the 
growing decline of Portuguese power and influence at the Mogul 

, Court.as the result of Butch attacks* iii 1635 idle viceroy of Goa 
gladly concluded with the English president at Surat a truce,
which was confirmed by the Anglo-Po rtuguese treaty of 1641,

X' >r • v !■
Concluded. aft&* 4he emancipation of Portugal in' 1649 from

L



J,A

Spanish control* Finally Cromwell in 1654 extracted "from the 
Portuguese Government a formal recognition of the right of trade

* * j

tfijfeii Portuguese #erts in 'the past indies;' ‘and the marriage treaty 
of Charles IX in ^6^1 guaranteed Portugal against the loss of

. ' * ■ J It ■'

its • few remaining possessions to the switch* Croaweli also in
i

1564 secured definite peace with Holland# though too late to
j ' t 1 *

‘ i ,Save the English share in the Spies Islands. Pulo Run was
.Surrendered &n>jt$$7:j Bantam in 1682# Slid, Benooclen in Sumatra#

1 *Tf ’/ 1

settled in ijSQW. whs handed over undOt the treaty of 1824 when
'2 iMalacca beeanie British;* !

i
’’ , 1 J' f

though Butat figured lately in the history of English
* i * |

trade on the coast# <the Company was not destined to secure 
territorial authority there# Its operations had to be carried 
on on the basis of the permission of thd local authorities 
Confirmed by theEmperor and subject to imperial sovereignty# 
fhe same conditions prevailed within those area3 in which the 
Emperor had effective authority and even; in th.4 lesser Muhamadan 

states* fhe first, real territorial authority which Was acquired
f L, 311 the Company 

a factory at
in India was obtained from a Hindu prince*1 In :

1 t * *

followed the example of the Dutch# had started 
Masulipatam* the chief port of the kingdom of Cplconda. But
trade advantages were found to, be superior in the Hindu

' . ' j'
territory to the south, and in 1626 a subsidiary settlement

t * "

was formed at Amagaqn. which was the ficBt fortified port' of 
the Company in India* But it proved unsatisfactory# and in

i
i

. i
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163$ a grant gae Obtained fjebm the local thief a£ Wandiwash# 

who ejaiiowered tip* Snglfsh company to. build, a fortress# to mint
1 ' ‘ ' ‘ 1 *- '* i |

moneyyand to govern Madras# op condition ; that half the customs 

and revenues of. the port should be paid td the brantor#- She
i i ,

English removed #r®m Iscmagaon in 1640# _ and in Se&tattibe#' 1641 

the new station!# nkned Fort St* George# tuperseaed. Masulipatam 

a# the English iiead<iuarters on the Coromandel coastf In 1645-7 
the surrounding; .district wasbv©r»run by the forces of Goleonda#

v 1 J*i «] i

but the grant made, by the Hindu raja was continued in operation 

by thenew ruler* ,;$Phe division of the customs# however# caused 

difficulty| in 16% it was; agreed that an annual payment of 380

«*«>- r - — -y*-r
amount was increased to 1# ?P0 pagodas# when- it jwas expressly 
laid down that no local authority should be maintained at 

-Madras# but that; it - should .be wholly under the English with 

Unrestricted pow^bf Command# government# and justice* fhis
‘1 i

grant remained when in 1687 Golcohda was e©hgu« red by 

Aurangzibji, fhe position therefore Was that the English power of# ‘ ' ' i < V"*-* 1 ,
government was plenary# but that the sovereignty of the Empire’

; . -I
was .fully recognised by the payment o£. a substantial quit rent* 

fhe Company*obtained also in 1693 the grant of jthree'villages.
adjoining Madras# and under the administration ibf fhbihas Pitt

I
five more were added in 1708# however# confirmation of the -right 

of. these Villages, was obtained by the mission e£ dohn Gusman to, i > ’1 “ ■
the aaperor ParruJchsiyr# who also confirmed the Company*si

f
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established privilege of f reedom from dues in the province ofi ' * '
, 1 1 ,'<•.! IHyderabad* The quit rent of Madras remained payable and the 

EmpWrot's supremacy 'was attested by 'the-pattern 'of the Rupees# 
whieh theMogul authorlti^s permitted the Company to coin at'
Madras*

The situation in Madras# with the decline of the
-* * |

authority of the ;®jroj?ero.r#, became more ahd.inore |n effect one of
dependency on thelocal representative pf the Mogul# the nawab 
of the Carnatici who was, in theory subordinate to the sufoadat

", 1 | j * ; t * , . . I »f * ‘ *

of, the Deccan; She outbreak, of war with Prance resulted in* t ‘ ■ ( • - - * 1 J U, ’*«,#'<, | * ^ ^ 1 (

the conquest p£|rM^dras in defiance of the prohibition of the 
nawab# and though )the lattes* s position was recognized by Dtuplei& the reek, Control rested in. French’ Stands jr On the . 

restoration of ’the town by treaty with, France in 1748# the 
Company might no doubt have asserted its full sovereignty# but

'f, , .................................... I ■ ■ ' ■

they Contented1 jfchemselves with his renouncing# in 1?52# the quit

country • remained LUndejf the.i U,* t i

Was essentially dependent on his support by the

In Bombay.on the g 
Company had obtained from

v. ! , 4

scyerelgn by'virile of its

rent#,,whereupon the .English tenure of 'Madras, anc the, limited 
area' around its walls becan a absolute# but the Lest of the

nominal, sovereignty tef the Bsipenojr
and the /effective rule of the. nawab# whose power# however#

other hand as wehave 
be King# who was its 
cession by Portugal

Company*

seen* tbs
absolute

, * /
full: powers of

i



government, and Bombay was indisputably British territory,

*1*8010 MaSuiipatam trade had been e'arrled to the seaport 
of Orissa and factories established in 1633 at Hariharpur and 
Ealasore, while in 1650*1 a settlement was made by Hugli and 

later extended to Patna and Kasimbaaar. But no i effective
Sovereignty could be obtained. The agents of the company had to

) ,
content themselyes with efforts to secure exemption from transit

i i

duties and customs 'in consideration of an annual payment of 
3,000 rupees, and in 1656 they obtained from Shah Shuja a grant 

f reeing them from demands on these accounts * the factors were
*"“v 1 , 5 )

especially Interested in the concession which applied to their
' 1 !

private trade as ^eil as to that of the Company, while the latter
» ' i i

■ i i

bore the burden of the payment to the lobal authorities#1 * ' i
Efforts to obtain imperial confirmation of the governor's grant• ‘ i
met with comparatively little success, though in 1678 apparentlyi' ■ I
he renewed the g'r^nt with the approval of the Kmpef&r, and two, I ! '
years later a firman was obtained from Aur'angafn himself. The 

failure of the '.lodal officials to pay respect to this grant
5 i

and the interference with the Company^ trade ip the important
j'

commodity of saltpetre were a p rime Cause1 of ths determination
fin 1686 of the Company on the instigation tof Sir Josiah Child

. i
to make war on the Mogul. The result of this rash enterprise WaS

’ i‘

the realization of the weakness of the Company, and on the
i’

initiative of the Bombay authorities peace was 'restored in 1690# 

and in February 1591 an imperial grant was made of freedom from
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all dues in consideration of the payment of 3,000 rupeos pec.
.1 *V , t *

annum: in lieu# Tind*?? this pacification the. English settlement 
was established in Ahgust 1690 at Sutanati# the sits of the 
future Calcutta* In 1696 a local rebellion afforded the factors 
an, excuse for fortifying the factory* and in 1698 the Company

‘ - , 4

purchased at the $&t of 1>200 rupees a. year tip right of
4 ‘ * « l

■ zaraindar over the three villages pf Sutanati# Calcutta# and
, l |r ’ , ‘ ^ K, ' » ' ' | 1

, ( r , i |Govindpur4#. The fortified factory was named Fort William in
' ( y ihonour of the lining; and in £7og became the seat of a

C * lv * •

presidency. As zamindar the Company was entitled to collect the 
revenue and exorcise civil#, judicial authority,j It appears 
also that by the judicious exercise of' bribery the §pa$>any Was• ■ * . i ’, < ,; . jable to exercise . criminal Jurisdiction over Hufcaramadan andHindu subjects 'the Err^ire without interfereiae either by the

local faujdat pf Hugli or his superior authority# the nazim at 
S'Mursfctdabad*

$?hd uncertain and hot wholly satisfactory condition 
of English rights in India as they existed in 1698 led to an 
effort iy the New Company to establish relations on a more

,i

regular "basis. The directors dispatched on a mission to
v , iAurangslb with the authority of the Crown a special ambassador# 

$it William Norris* It was contemplated that he should obtain
from the Emperor formal concessions for trade end the right
to'■exercise jurisdiction ov^r. thpir settlements# as in the

’ / < !icase of the Ottoman dominion, For this purpose the
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representatives of the Hew (gqmpany were given rehk as. King’d

consuls and pi aimed authority as such aver all Englishmen in 
, ✓ \ , ;

Xhdia, including the, representatives of £he Old: Company* Sfhe

latter‘ inevitably used their influence with tie Indian authori

ties to. defeat 'the: e$& j?t*£^j$ -#i* Willi soil Horris;# while they 

tarried on, a bitter rivalry, at their: headquarters ^ith the ' 

new-commers , -:"fhe .net resnlf was the complete failure of the
, , r ‘ r , •

^Lsplon of &&£ William Kerris# who died eg routs home in 170,St
and the abandonment. once more of the effort to assimilate

conditions in India to thosb prevailing in the Ottoman
6 ' ,, ■territories,-'1 .

fhe United company# therefore, had to content itself With\ ‘ * i , j „ *, • '

the process of Obtaining concessions by imperil, grant in lieu 

of the fbtmal treaty aimed at by Hprris, and in practice each 

presidency normally had to negotiate with the local authorities 

separately. But in 1714-17 a definite and not unsuccessful 

• effort was made by the mission of Yunnan already referred to.
to secure from phe' Emperor a general settlement, Suman in fact 

procured frpm Karriakshiyar three firmans addressed to the rulers
* « - * ? l ( , * ,

of Gujarat, Hyderabad, and Bengal, h composition of 10*000
4' ij

rupees whs' accepted for Customs and dues at Surat? the rupees .

coined at Bombay by the Gompany were to be valSd in the inperial
) (

dondiaions^ fhe position at Madras was regularised as above
1 \ » * ‘ i “ 1 N

described, and the right to trade free of dues In Bengal subject 
* , > * , , 

to the annual payment of .3,000 rupees was established, Moreover,



%%

< 52

they to. be allowed to settle Where else thay, pleased and
. 7 * # * y i ~ * - , . ' * *

to a&&4& fresh villages in the Vicinity of Calcutta. But at this 

time the value of ah inperial finnan had chine to be vefcy slight 
with the decline of imperial power# and if proved impossible
to secure from the local governors# whose position approached

. . , ^ *■» 1 , ,

store and more "clolsely to that of effective sovereigns# the
^ 4 C ’ » '

villages Which it was to ,acsguire,* Nor was1 it possible even fo 

secure the fi^yfc' tp- mint coins# But a vital change was effected 

by the events which led to the defeat, .of. SiraJ»ad..daUla and 

his acceptance In FebruaJ^;t7-5.7 of a formal treaty which 
confirmed the privileges of the Company* and gave it the right 

to coin money and to fortify its town# which had prpved
L , * ' ‘ I

fatally erased ,;to; capture# fhe position was further bonsolida*
’ 4* * * * * '

ted, under the terras on which Hir defer was. raised to the
»# v » ' ' 'V ' ,

nawabship, of Bengal *>H,e was required to recognise English 

sovereignty in 4sloutta| to grant lands .sufficient to enable 

the doragany to maintain a military forge;: to meet the post •, 

of the troops 'up!ed ;to support him; and 'to ecc^>t the, residence , 
of a, .servant of the C&mpany at his durbar# fhe twehty*.f©U£

s ' *

parganae^ Whose acquisition had been approved by. the firman 
of 1717*' .now at last passed info the hands of Ohs company as' 
samindar* paying a quit rent to the nawab who in 17#9 assigned 

It to d&ive* fhe Company naturally todk exception to this
abnormal position under which they paid rent to their own

' 'C ' ' ' ' , , y
servant#; but# after stoppi^paymsut in |td|# taey sanctioned.

* jx * 1 W **» X, v* •* *
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the resumption of the grant* first until j$7§ apt then for 

ten years mere*.' '

The substitution oil j&r Kasim by a tresis accord as
x I k , ,»

aswaib lo> |7€0 fej$hgbfc further territorial", 'powers to the
company# which received the districts of' .$tgdwaa# Midnapur*

■>

and Chittagong,. free of .all p^ment* it dash# therefore, tie
'"mV**1 , s'

assumed that by‘!this date the sovereignty .ever Saleuffca, the 

twentyfour papg^bas# and the three districts* was definitely 
British, shbjeqtjto whatever value might ;he attached to the 

vague .claims of i the Emperor t© Be Catamount sovereign in India*

'THE' GOVERNMENT ot THE COMPANY*S SByThEMi^TS AND TERRITORIES*
• i i

^ THE .EKBC0TIVE GOVERNMENT

In the ea'J|iy days of the activities of the Gompany there 

was little need1 for elaborate organization* The Goi^any had
, *• , t »

merely trading stations without territorial sovereignty* and it 

was only gradually that wider authority game to he exercised 
at Madras, Bombayi and Calcutta under the varying conditions

' ' - > ' * i >

dictated by the different sources of its power* The general 

principle of the ^control of the business of the factories 
was the rule of a council* the chief member of which was

i * * ■*

styled governor or presidents The policy, of etie Company 
varied £|0m time t® time regarding the principle on which 

control should be exercised* Surat and Bantam were at first
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selected to be "tMfe chief coheres of th# Coiipany^s affairs#
,r ' , i i f

other factories being made dependent upon them# bat this 

arrangement. wad later varied# until f h tti$ period bf depreass 

ion in Idlt'.thei determination was. tatcen to haw© but one
vr* ’ f k

presidency^;- Suratt* to which ’Vert '^t'v.iseQtfge#. ,Baet#»* Hugli#
" * , J . * V'»

and Serbia alike should be made subordinate* Svskti however#
■ > ■ • ■ ■ • " t c* ’.

suffered from the disadvantage that territorial faqyret there
* * » i i " 11 1 ^

could not be '$bta$hed#. and accordingly# whed the policy of 
securing political authority was. resolved upon# it was decided 

to d terminate ,the dependence of Bombay on Surest* In 1686
' ' \ t \ i ' ’ ’ ...

John Child# who had been,made president bf Surafc and governor , 

of Bombay four years earlier# .Was create^ captsiivgeaeral#
admiral and commander-irwchief of the Conpany^s forces in all

.i ■ ''1 '•
'its possessions a#-well ad direatojfrgeneral of all'./mercantile

' ' ' " i . * » f * •' *
' 1 1J \ , i

affairs.* His headquarters were normally be Bombay# which 
from May 1687 .superseded Surat as the hehdqtartsrs of the 

western' presidency#'; but he r was empowered ;t© yisit. Hidras and
' ' *'■ ’ ■ ' \ ^ . 1 „ , r*

' Bengal to regulate ‘affairs there*/ Itt was' .esjpressly explained
' ' * 1 k ’ * » ' . 1

that the high titles were, intended to give the ^ompbny’s
' ■'** ' • , ' 11 i j , 1 I ~ ,

general the sane pre-eminence and authority as was, enjoyed
• 1 i - i » * *■ • 1 * ^

by "the' general of^lthe Dutch Company at Bjat^ia#' whoSe political 
policy was being UdOpted by the London !<Sprop4nr* fh failure 

of Sir John Child's efforts and the disasters in Bengal# the 

Company's projects were modified; lifter f?hild*s death the 
post of captsin^.geheral and' commanddr«»irw,chief was given in

(
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1693 to Sir John Goldsborough# but his headquarters were fixed 

at Madras# while Sir John Gayer was to act as hjls lieutenant* 
general and governor of Bomber* Gayer in 1694 succeeded to the 
style of General on Goldsborough* s death# but remained at 

Bombay# while Higginson# president at Madras# became lieutenant- 

general. The iatier title# however# disappeared in 1698 when 

the redoubtable Thomas Pitt was appointed governor of Madras# 

and# after being held by successive governors of Bombay# the 

title general was dropped in 1715# when the new: post of 
president and governor of Fort William, terminating the 
vicissitudes of the supreme control of the Benjgal posts* The 

three presidencies now stood on a like footing#j subject only
I

* i

to the co-ordinating power of the Company# which naturally 

at so great a distance was able to do little to bring about a
concerted policy.S

The position of the president differed ponsiderably

from that of the governor of a Grown colony# because collegiate' ! , .! irule was encouraged by the Company# and the president was not
' II v I

normally entitled to overrule his colleagues# 25se number of
i .!

members of council varied from time to; time aid, place to place *
I !;

in 1674# for instance# Madras had a governor wijo was first 
member of council# a book-keeper# a warehouae-kjaeper# and a

' I'customer who collected customs# rents#; and taxes# In Bombay
! :i '

the president was aided by an accountant# a wanshouse-ke^aer#



who gold and tha Saaham goods

purchased* a purser marine who gave an account ©# imports and
‘ U ‘ , . . • ,.1 • . . ‘ \ I
aborts#. p&|4 porters and geamgn# and supervised ship#* stores*

, » t

.and a, secretary fha recorded pps««a&btgg#'”»sB4& letter^#-1 and 

Jsept the Company’1'* seal# ihe higher 'offiasrO'of the' Company#
* * , ■ . 1 , , ., ' . i , j ' i i { 1 'i

whp Constituted the council#, had normally' fobbed their way up. 
from the position' of writers through that if factor# Obtained

\ 1 * t .» e „ i

after five 'years*'’ service# to senior factor# reached. afte#>. “* .

three yeajcs* further service# and to that of merchant. 

Naturally'for effective action and decisions siich a body was 

seldom well suited* and dive had to, insist# when faced with 

the 'taSlc of qovernajent* on being given ’efiEective authority to 

act without the. necessity of, carrying with him the whole body 

of the council 4h ‘FOrt William# it is significant of the

ConpanY'% distrust of autocracy in any fcfem that the. original 
resolution taken, fey' the j$adras Council on the eve of the

dispatch of CJlivd f|o Calcutta would have associated with him
, /“ 1 . 1,1

two deputies to constitute, a council to determine the political 
conduct of the expedition# iChe project was dropped simply 

because, Of th<| pppos Ition to it of a member* of the Calcutta* ‘ / ' i \
council,# whose objection was, based on the jwholesale supersession

« jj * • *. 1 ,
, i |

of that feody#. With,the fortunate ros'ult.that scfle authority

Was given by Madras to -Clive* Fortunately#’; ■ hs a .forerunner Of 
y s, * .

the ldtesr difficulties between Crown and' Company’s officers#
Colonel, haiercrou# commander of the royal regiment which had



eoroe to India with jsdmiral Watson* bad disquadisSjed himself 
from the command of the expedition to relieve OaXenitta' by 

1 refussl to accept-ib advandetha divisioaof the prospective^ 
plunder, on ilia, besis laid dOwn in the company*® instructions#' r / ‘ ’, rl ‘
:and’;ib' dadertatee to return whan required by the jJh&raS Council *

, The absence of authority by the president was probably
», - •■.• - <on the whole disadvantageous; to the interests cf the Company* 

Shis Was’'revealed'in a qmu&s&'feisnt'ih 1762} Wh^i VanSittarh
v ► » » , * „ - • v'Entered into’ an agreement with Hir JCaSim' to regulate on an 

•equitable basis the' dues on., the intemal traOe* Ihe agreement
authorised the ^officers of. tbe nawab to determine disputes#

, , -' ■ , ' ,

and this deprivation of the bight of, acting as judges in their
> ✓

owh cane® induced the council to rejectee ajpr^gement in 
itself meritorious, and led to the conflict with Ujf# $aSim and

\ ii

'his replacement by Mir Jafar*
• , S, f --

f «. - The control exercised by the chief authorities in the 
. presidencies over the factories subordinate to -them is shown 
by ^be .^orreSpgnd^ace to hav^been close and ccitinuous# as in 
the gape of Bombay# when itsfgovetriment was supervised by the 
president and 'council .at guest. But th^ presidencies themselves 
were subject' 'to a yej£y close control by the I'Coi^any# sp. far

tas that could be exercised*' through, the medium of correspondence*
> * - ‘ '

yhe ©ompany had*', o^ course# the supreme right dismissing o£ 
pempvlngfrora the officers which they oce^led any of its

* i 4
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officers as well ns of punishing then. Moreover# it could 
remove from India any persons ^engaging in trade withputits 
licence/ and so could present dismissed officers from trading

i , l \ ' « t , ' 1 •

after their dismissal* But it"was difficult to asks effectivej. ■ ■ ■ ■ ■ . ■■ j
the exercise of its powers# and it was by ho means always
possible for the Company to secure1 the effectiv

9out of its directions*
' 1 , ■ . , ^ , n
,<B) JURISDICTION hEGISBATION IN BOMBA Y

a carrying

Itself to the 
the changes

Great constitutional'interest attaches 
judicial arrangements operative in this period#^ i
in whiqh display a gradual evolution of the rails of law in,

■ ■' ■ ■ • i • ,the affairs of India* The system can be followed most clearly
1 , 1 ■ ’ i ’

in the case of Bombay# because Bombay was# from the first,l
i * — » ► 1 *
subject to the unfettered sovereignty of the British Grown.
and1 judicial arrangements were not affected by derivat'lLon

1 ! 1 ,
from two sources'll !

, lis
in the first years Of Bomb&y .under ths direct control 

of the Crown the chief concern of the gov emirerfc,Was military 
protection, for the island Was threatened by the hostility

^ 1 , I 1,1of Aurangsib and rSihe Maratha Sivaji and also from, the, Portuguese
. ; ... i, ' i ' | ,• ’
and Butch settlements*.'In these circimstahces it'.was natural : . 1 ' 'j t j
that the island should have been subject to r&rtial law regula
tions# which cohld properly be enforced under conditions akin

( I
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, to war piopery Apparently those which'werh in ojperehion were 
adopted foam the set Issued by Peterborough for the garrison

of Tangier in 1662* The adaptation may have been mad© by Henry

Gary# /who became governor of the island oh the death of Sir

GeEvase'&neaS' in 166?* Otherwise the island 'appeals to 'have.
continued under the existing Portuguese law. The island had 

‘ ■ ‘ ; ’ , ' , ’ ' | 
been since its cession. by the Sultan of Gujarat in 1534 under

i i

Portuguese rule# and it would have been 'difficult for the
f \ i

governor#. H. Cdgijcje*. who received1 it from the Pcfctugiuese'in 
1665 to ibtroduci© forthwith English law. &s he explained on
December 23rd 1665, the maintenance of the civil law gave“ ' * 1 - * , | ,

} i

great satisfaction, as the .Portuguese on the mainland had often 

possession on, the island and vice versa. Ihe garrison, was
govornea by martial W, and liberty of, i«»cM wan accofcf

to all persons. Prior to the occupation judicial leases had~ i i **
not been dealt with in the island but •'carried 4? ;ithe judge

, i.i-r•

'0oai~
■ft':* I' I s!

at Thana Or to the higher court at Basseih* ’^oc^;e therefore,
I “ft'*: V ' I' i i{

had to establish justice of the peace'! to examine causes■ , , . • ' < ‘ I1 ! '■ ' ' *
with, the bailiff 'and to report to £oofce>, 'Who VgeVe the final! T
decision, a rough and ready mode of procedure \=niqh resulted 
in the probably well-fonodtea aocuaafi^ that ).4j4 accepted

bribes* His successor l/ucas did not alter, hie arrangements#
- , - .. ■* • > ,

* ^ 1 • l
but put a stop to the exercise by Portuguese landlords of 
powers of coercion over their tenants,, taking 4|jon himself* 

as royal governor, sole power of punishment, either in his

i

II »
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either in his own right or through the justices of the peaces 

Gary*- biis .successe'®# also T'fried oases petsona^f/ but ha urges 

the appointment of a, judgd advocate trained in the civil law*

ait seenjs#, however* that, the court® martial dealt not only with
* /„ ' * *t * i

Englishmen and iailitary. off,Riders*, hut might also punish natives 

accused of capital, Offenceb* shch as wif<a murder*

$he maintenance of the Portuguese, law was of course' 
entirely in adCOrd with English law in its application to 

conquered and ceded territories* the rule being as recognized 

in Calvin's case by the fudges of, Barnes % and asserted as
V ' i

indisputable by ;lord Mansfield in 'Campbell' V* fell that the 
laws of the conquered or cpded territory remained unaltered 
until replaced by the boamsad of the sovereign# so-'far* of • 

course# as such laws were not incompatible with the substitution
. ■ , , . * . j i!

of polish for Portuguese sovereignty* if- is curious*
i , ,

therefore* that .ih 1845 it was judicially * held. chat neither1
Portuguese lew 'nor Portuguese courts survived in Bombay after

the session of 1661*10

charter of 1668Kith the transfer of fhe island by the 
to the government of* the Son©any the position: was completely 

Changed* Ihe charter# as already noted#, gave tc- 'the. Company 

through, the eourf of committees power to legislate and by 
their.governors ,-aud other. Officers to, .exhale© [fhdicial

* ' t * I » «

authority# and .if." was required that their .laws i should be.
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consonant to reason and net i^ugiianfc or oontcwsy to the laws
Of Hatiandy- they were to ho as near sit may he
' ;

aoceaibl©' to such lews* and the courts and bfeeig pfoceedbage 
Ware to be like those used s»d established In .8rgrl>%s» it; m 
dear* therefore, that the Crown 4M hot o<^*iat&. e?y 
.deviation from the principle which bad been aotLi upon in the 

case- of Jamaica In 3.661*4 that English law sad- Snglish juaicial 
procedure' should be', applied..to a ceded: t$$&t&ssfr

fh© order©1 from' the Company reached air decide OXehden, president -of Surat# In s^iteff&et 1663, end he. hjimsalf visited 

the island in dsnpary idsp#' in aetofdanoe wita [instructions; 
ftionv the company he established the. execative gbveentnant under 
a deputy governot and council, but. the. current that he

f I •CnaCted codes;, fOC ’the.civil ^id military administration of
the island rests oil a mi^tnderefcaadihg* fheJUam aad/Ontoances

*of wsfr^bich -then 'were, operative in th© isiena ted clearly be#* 
in forae before his arrival, and so far Mtim enheting thon he 
stressed: gr^e dejabt an bo #*4r ef fectiveness and warned the

ii *» f 1 • ‘ , ' ‘
1 *\ i * . , ' ‘» !deputy gwefca©'*?. Of Hbmfcsy# who Claimed that ^ey authorised a
'!.,', " ■ " T

l ” t ,court -martini "to .pass sentence of diatb‘ on a Miitary officer
** eondacfc'' **;***"** f® -«
only on the psCergative end that a, map; r&gbb be prosecuted for

' ' ' ! Ii ' *

dondecaatien fcy court martini* oaeadeis^s, 'doubts were natural*
■ ■ '. <

HO state of war prater could be Odd fheni' ip exist* and the
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* ’ A

extend ,d£ the right of the Grown to authorise punishment of 

such offences as mtiny or. desertion toy courts martial in 

time of peace was wholly doubtful. Barnes II had In.1635 assert*

'* e$ the-;right to punish drastically by courts martial sg long
i

, as the insurrection of Monmouth was- Paging#' but j he had instruct* 

ed .recourse tov$h«f,*eivil Counts.the: moment.'warfare, had ceased# 

and this We® in accord with the spirit, of the. Petition of 

. 'Hight ..of 1628 and the contemporary debates in the House of 

Corrsnons#,, which showed that it was held in legal circles under 

Gharles % that even soldiers; under the common li3f could not 

‘' in time of peace be dealt with by' martial. jaw# a system
....i i iessentially intended for the government of 'armed forces when 

'* war Was raging. Ittmight be. cl aimed that the authority of the 

Grown was greater ^rhen outside England, but Gxeaden*a caution
k ‘ ■ 1 ■*! , ,

* • * ’ is ' 1 ' 1 .

. .was justified, nor was it lessened by the1 fact that iso far as
’ < ,1 j - ,

he knew the laws' in question had not been fonaaULy issued by
"the'king# i$espit£e .his objection# hpwevef#: he1 jcoild pot

* , 1 i , '

absolutely prohibit their use; a revised- edition i which mitigated
.■if ’ ,4 f H . 1 i |

. ' the extreme severity of the original, .articles, the death
'* m [ ■

penalty being excised from some twenty-five articles, was 

prepared apparently, in Bgttbay. and accepted toy the Company. ?t 

, continued to be operative fp r many] year® * kfc 'an1 bntdpHai11, date

there were adopted# and were enforced in 17 i3$ abiany rate#
i i

selections fjpom the articles of War which were Issued in 1717 

in England under .the. authority of the Mutiny aejs of that year.
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these -&rt£ic&e& .wdre. applied '|a Xi$l' h?: to*-Wtogovernment
, t , * x

*0 tMl£ forces.;- atd in‘it# toe e^^iatioas £»&& fey the 

'fprt^amy Itself ppfeded the* military offtotes should fee tried
’ ■ ' i ,

according 'to top-j^iaa# <a|&$$ng* and articles: of Wad in 'His 1
Majesty »d aejcyia4^^ ‘

, " . , , . , • , j
t i \ 1 i

As a£i?ea%\ toted 1* was so* un*il i7&4 that the position
■ ' :1 ^ ';J ‘ *J ■ i

of martial law iri 'Ifedia wa# brought into afeoecd with that £n 

tomato fey tod ^adsing of 'ah Act, of s&riiamenfc# based os toe. 
analogy of the togkieh Mutiny Act, which pemosrei spy doubt as 
to the authority of ’the. dreWh by toe prejjSgative to authorise 

the Company to punish fey courts martial offences against
’ ‘ * *, « 1 * t * , J, ‘

in$llth)$''$aw ton^^ted by its officers' and scj<£era is time 

fef peachy ■
i k » , , ' ,

1 Only -afte# toe death o£ ©wendon ih duly X6Q§' did’theret ■ ' -' - / * . ’
arci^e-in, India 'X a^S ^ which/ Were enacted fey‘toe to'mpany under 

toe toartefe for toe government of J^mbey* >fhese- la$s were
' i * , * t

drafted fey Thomas papillon* the rival of ^lr‘<dQe'ito'i<toild#< and 
by toe ^>a«peny*a^seiioitoifV fheir'dyafi^as, issvissd fey toe t&uft

of toramitteefe and" toe $al£e£te&Gesej|ai and duly engrossed .and
' * * v

sealed, ^hey were taken to Sembay by .Aungier in Jahnary 167q,

translated .into Portuguese and toe toastof Harathi#
• ‘ *r « - ,»

tfeey were published in Pefetoacy*. As, the -f ifst:3anpqtoant

legislative wort of the Gamp any their"1 'contents are- of .special
• ’ *v *

interest, $?tieit first section. dealt with, tol^gious Observance^#
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requiring attendance at public worship in accordance with
/ , i _ * i

English law, but freedom of religious belief, observances# 

and customs was granted not merely to Roman (Satsolics* as 

required .by the Treaty of Cession# but generally'..to«( ell 
inhabitants# and. fine or imprisonment might be inflicted for 

the use of abusive or contemptuous language abdat another
1 1 f ( f t t

person's religion*

Section. 2> Regarding the adninistratiou p£ justice#,' * I
confirmed1 the easting tights provided, for the is^a^tial

v ■»

administration of justice# laid down the principle of trial 

and conviction by a jury of twelve men before Privation of 
rights or the infliction of corporal puafshmentL and foirbade 

Commitment to prison without specific Warrant*

By Section 3 provision was made for the (as t ablishment
' * * ) * *of a Court of Judicature for the decision of ail suits in

- ■ , . ‘ " I j ■

criminal matters under a judge, appointed by idie governor and
Council# trials to be by jury of twelve Englishmen unless

' • i t ‘ |
One party to the dispute was npt English when hnif the jury

. 'if :
was to be non-English# There was to be a right p£ appeal from,

• ■ • ■. * • ■ ■! ;the court to the governor and.council#, which was constituted
€ * 1 ♦ " - » ^ % i 'I

the supreme court for the island. Authority was also given for*
, * »' r * | 'lthe appointment of justices of the peace and constables# for 

the maintenance of order# apprehension of criminals# etc.

Section ^ provided for the registration of transactions 

relating to houses or land# and .section 5 laid down mlscella* 
neous penalties for the chief crimes* In many oases the
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' i 4 . .
'Company mitigated the severity of English law, notably in the 

ease., of robbery* fhe same characteristics are staged in
, i * * J * * ,
Section $ touching military discipline and the pretention

of aisof&er and.insuptectioh^}$utihy» sedition*, insurrection*
! " J' ^ , *- j
px rebel&ioa could be punished by death# but other offences

* ’ ' >' I
were, treated lightly; even a soldier who slept pn duty could
Only be fined or* imprisoned* offences were to bs! tried not

. ‘ "'l , ! i

, by courts martial but by the governor and council or by a juty* 

tJnfo riunatety the temperate character of fhe leers in this

regard raised bitter complaint locally* with the result that
, , * ’ * 1

the president and council gave permission for resort on

necessary occasions to the Articles ’of War* The two codes* 

therefore* continued to subsist side, by side? in point of fact 
the more drastic jferaained in operation, when* Jess than fifty 

years later!, the laws of the Company had passed ,out of
remembrance*^2

The need of a judiciary was sufficiently indicated by 
* I ;

the episode which Was the immediate cause of Aibgier’ s visit
to Bombay . Young* the deputy governor* had quarrelled With his

* * t ' , * * 1 i *

chief military assistant and had endeavoured tc jsecure his
■ 1 - ’ j i1 * f.

condemnation to death by court martial* dh action disapproved.
* . , s . 1 i l * 1 .i ! ■

by QxendOn* and he had assaulted and confined the Wife of his
leading member of council* whose death later wep asserted by
febr friends to be due to his violences Aungier convened a grand 

, ' , ' ; ■ ■ i
council of thirteen persons in all to, investigate the charges*
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whichwere found not to be proved, and the only action taken 
was to -send borne the parties to the controversies* pat# as the 
Company pointedput# it was not possible to deal with the 
matters involved*,; including the allegation of nfcrder, in

* iEngland# and young was actually pej&oitted.t© se^ve in Persia#
/ • * \ 'where his insane,'action elicited orders for his

Was anticipated.. Jibyhis death* *
'• ' M ’ * ‘ \A! *< ^ » *

removal Which

to Supersede1 Aungier was not in a position jUsmediatalk 
the system of the administration of Portuguese law in 
Portuguese, by localexperts’# but. he set up beacaes ,of justices 
-at- Bombay and Mahim, including besides, natives of Bombay the' • , I ' '
English customs officer at each place to deal w^th minor .
, ‘ ’ M , , |disputes#- up to 50$ ,, xeraphins in value#: and petty of f ences,1 i , ■* ' ’Appeal lay to the deputy governor' and i council* rijo sat weekly

+' 'L • ' ’ ) ,and who heard major cases and matterh affecting the government
T t* * l; ' . • (

g£ the-,island and the Company*s interest therein* The superior
court employed juries for the more important felonies at

; ' , * ?

, } ! * J ,• least* and applied the Company*^ laws^ in the inferior courtsj1, . . ', ■ ^ | ,' !. |Portuguese law * was] probably’ still effective* Englishmen were.
, , k i # ; . * , • •' • i* i *

subjected to the jurisdiction of the superior court* and the 
Company itself j and its 'officers were hot exempt * rorn its 
jurisdiction# though it was clear that the dbnpaay was not like* 
ly to suffer wrong1 from a court of its own selvants* Appeal 

to the president and council at Surat 1 was discouraged* This
- ' > •‘I

i
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system was well adapted to lead up to the formal introduction 

fjeom august 1st 1679 o£ English law and the setting up of the 

Court of Judicature as directed by the Company, Bombay was now
i *

divided into four hundreds in imitation of English subdivisions• v -• -j
of teuntfies# and justices of the peace appointed# now

, - i ‘ \
English in lieu, of Portuguese for them/ with sower to hold

1 ' <

preliminary investigations ou. the strength q£ which indict* 
ments were’ preferred before,,the Court,, The justices also

ohLassisted the judge# who in 1678 Was renamed chief justice#
- i

apparently to indicate that his position was reduced to that

p£ brimus inter pares. The couth £fx>m ,1672 deal - summarily

and without appeal with civil causes under twenty xeraphins# 
and petty quarrels, in other civil causes jurieL were duly '

; ‘ . ■ h'
employed end paid/ attorneys Were allowed, to practise/ English

procedure# including arrest and imprisonment# was: followed#
' ■*? M, * * • *■ ’

, }, ? I ‘

and English substantive law# including statute ilaw# applied
as closely as possible, Appeals to the governor and. council
^ . . , * |
were discouraged# and after 1677 apparently out. of the use#

The court also undertook probate and admihistrafcion work#
1 \ ..................... ‘ i

and. registered deeds affecting immovables# and#1 anticipating
English legislation of 1854# bills of sale of gsods*2,3.

♦ iT 1 1

% 1 » ’ • » ♦ , / i ,

Criminal . jurisdiction; Was exercised mcmidily, in general 

sessions# juries were used for major offences* but minor 

infractions against religion and morals were punished .without
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ju£y. vtfisl# For theft the' death penalty was sometimes inflicted#
* '; ;-'v • . * ' • • • i \ '* * •

as in 1674*5# fiat, the Company ..in 1677 definitefe disapproved
{ ' i ' > ' * ' \ , 7*v * i * „ t A * ,. * „ *‘,l1 ttt* * ,<1

pt it*., Capital s$riftpae«ti w^fje-^nsidered by bae governor and >)*
, fc - / , 

council, who might refer to the president and osi|acAl at Surat#
i '*«*< ' i ^ * 1 ' 1 1 1 ‘ 1 *■ *

and' ih{ many .cased werg remitted for good .cause* Soglish .Common
11 '.i * “■• \ v ’ '■■■ “ ’ ■ •'■ ‘ : ;• ■’
and 'statute ..law was applied. freely to make good- defects'in

1 , -v * •' * v *' - * * * j
the G&mpahy's laws* This was doubtless* as in civil cases*

, » ' " Y "• •J ^ ‘ * f »
I ^ * 1 1 , i * i '

just add proper under the charter* To the orelit of Child it
’ „ , „ ’ - ,', I ' c

’ should be put that he was reluctant to permit- tpe exaction
of persohs accused off’witchcraft, thereby showing himself in
advance !of the sientimCnts Of the &ay* The Court oh the English

*' 1 " " » ‘ * . 1 “ /*
analogy asserted control of punch-hoiises# which- had to be
r, - * t v * * ’ . , , * i j

licensed by the coxincil# the making and mending b£ highways*
' • f4- • ’ ; • ■> [ * /

and the 'fixing of prices*; h power still ekerclsied as late as
* f . ■ i 1

2727* . ' ‘ ■

■ The regularity of the position of the comet• was 

established in 1677' when an appeal aghihst -the attachment. of
i i \ i

certain property ftaS considered by the Privy Council Committee
*■%. I 4 ( > | i ,

for Trade and plantations* The committee held an-.3Une 12th

that the company were right in contending, that the issue
{ !

involved was one, to be decided by the Bombay Court by the 

■Verdict of a mixed jury as provided in the Company•'S laws# and

the matter was ended amicably by submission by the complain*, 

aht* Alvaro*

mm. mMW kharqecab umm
eaiv&j iMIffBsrrt
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. in a few cases of special, importance trial took place 
* • 1 -■% 

by the governor and council with a jury* fhus Captain Shaxton,
deputy governor, was thus tried for eon£>iiGAty in the mutiny
of his company in accordance with the Company^ s laws in 1674#* ‘ v*** '

. ' *t i

found guilty $h< several counts he took ©xeeptiob to the court " ] 
as interested $aftie$# so that it merely 'refereed the matter

ad by martial 
them? elveS

to the Company* The soldiers, concerned were tr±• » »* 1 „

law,, on Wtm ground that bymutinythey had put
~ * H-i '

outside the laws of the Company, It seems probable that the 
chief Weakness of the court lay in the fact' thak the Judge Was

j ; , . ,n. , , |

dependent on the good will of the council* as was Seen in the 
dismissal of Niccolls in 1677# but there is no clear proof
of injudicious interference with the court by toe*. council,

% 1

Under Cary in 1679, it reversed a decision of nib as to the 
grant .of administration in respect of a piece of land belong-

; ■ , I i
ihg to a widow 'dying interstate without relatives* but that 
was, a just assertion of the right of the C^mpenp; under the
charter of 1668 to escheats, which would normally fall to the
Crown. .

% (.

geigwinis rebellion f rom iDecember 1683 to November 1684 
interrupted the orderly development of the court and inaugurated 
a period of innovation both ih judiciary and in the law., As 
mentioned above, vfharles II had granted a'hew charter (August. h. ; • . r. ' . 11 ■; r3rd, 1663} providing for the erection of a court for maritime

* I

I
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causes. of all kinds# including all eases of trespasses# injures# 
•• • . . , ■ , • and wrongs#, done off committed upon the high seas or in Bombay

' * ’ ■* . * ‘ " ‘ C * 5 * < J,

os its adjacent territory# the court to he held, by a judge 
leagued 4ji the civil law assisted by Wo persons chosen by the 
OompehST* The causes heard were to he determined. by the* court' 
in accordance with the rules of equity and good, conscience and

1 * * t 1 * »- «< i * i i ** *» t » , , *

the laws and customs 6£ merchants • by such procedure as the 
judges; might direct* The officer sent out was Eje* St* John#

. t ' 1 * ' . # ■ j . ’ , ,and this zealous judge succeeded in securing authority from 
the governor to act also as chief justice p£ the Court of
‘ ‘ , i . , > ' t ,judicature^ which remained necessarily in beiacfc. for the*" , /" '
authority of the Admiralty Court did not cover ail civil
\ i , * , ■w *

' ' 1 t ' » i ' '' i .* j

business#,; for instance*, matters affetlting houses and lands*
' » 1 1 • ,and probably did hot extend to the punishment cf offences

11 . . ■ j

bther than; fcho.se ^Connected with interloping* The Company
• ■ ■ ■ ; - 1 ’ ■ . , |

Certainly at the outset took the natural view that the new
" ■ ^ , i. ’ . . 1 , t', .

court: was essentially a court to deal with what rhhked in
' ‘ > -/ • ‘ ’ • |

English law as Admiralty causes*-. 'St* John# hawser# was not
* “ , 11 1acceptable to John Child at $urat# and his work as chief

‘ , ; ‘ ’■ ' * " ' |
justice ceased it 1685 0larch 27th) and he was i rempved from
the Admiralty- Court two years lateri3^’

*' 1 -But before this Sir Josiah C5hild had sh@m a new> inter**
i t 1

pretation of the rights and purposes of the company# fortified
' ‘ * i „ (

in his view by the terms of the charter of 1686* under which
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,W, t

he claimed thai Company had become a sovereign State in 

India. From a: series-'of letters sent to' the presidencies it is 

clear that he arrogated ;fe; the Company absolute power to 

legislate; and exercise jurisdiction at its pleasure, ignoring

the terms i of the charter of' 166$# it wa$ laid-'dawn (July 23th* ■
» k i «» * •

1683) that the law for Bombay was not to be found in statute 
bodes of English, law# where it was still the tJetbrn. of the 

court to,;seeteilt'#/Jput such law as the;King dr the Ctonpany might 

lay down# and stx'Ch temporary by-laws as ' the general and 

council at Surat might find; cause to make# until disapproved 

by the. Kfng or'the Company* Moreover#, ;-it was asserted that
1 ' , . 1 ’»,‘t *

under the charters of 1683 and 1686 ;the pteople of Bombay were 

to -be governed by the law martial and'the; civil law# which 

only was proper to India*, pn February. 3rd > 1687 Surat was
, ’ ' „ ‘ U\ I

requited to enaiert by-laws for Bombay* and, .it was: reiterated
'/ . , ‘ • ' i
that, Compton laW was quite unSulted. for'India# including# 

doubtless, in that term English statutes1 of general Character,
» , i

It was also made clear that in Sir J* Child’s view the

letters 6f the company ought to be deemed binding as law on
'■ "**• ’ ' 1 i ,

all its servants, in India* $$o strengthen: the position the post/ ' ^ |
©f deputy governor of Bombay was conferred on John

'' ;

Wybome ais an .expert in the government of Tangier,. in conformity
1 v f

with which Bombay was to be governed. 'Bn “route '.he was commiss-
. • > ” r k m ' *

ioned to try by ,martial law the planters and others concerned 
in the mutiny of 1684 at 8t:,» Helena# and the fkknpany asserted
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that it had the ’'royal dog«Q$i$ioa to govern both £t* Selena end
' ' , W '»£ *

Bombay by tadrtiai law* St. is# however*, obvious phat the claims 
made by the Corap any were invalid* %be King bad not the power 
to authorise thg/tae o£ partial law iri civil masters# and# 
though the ^ipp.fny.^ould ras^e*laws# it had to bt done in due 
form; not by mere letters# and the laws made were not to be 
repugnant to English law* xt would not# therefore# have bean 
possible fat the.;C$drapany itself to confeier ’th® power to govern 
by martifd law#...and, the whole episode is ’suggestive of the 
period of prebogitiys run mad which preluded ttja revolution 

Of 1688,iS
*v *

$n point of fact ciyil Jurisdiction was never confined
to the Admiralty Court by ti»e forapany* The Court of judicature 

. ^ i * ✓ , ' 1 !Was temporarily; held also by Dr* S£*. John as cikef justice,
but he failed entirely to niaet the wishes of the pto Childs,
for# fortified jby the faCt'.lshat he held a oontnission from the
King as well as; fbora the company# and skittered; by the
Conpany’s refusal to continue him 1$, charge of this Cfcjurt of
, ' , • ’ % #; * ' v,# , i j .J
judicature# he set up extravagant claims of Judicial independent

" • n $ • 1

nee*,'’In Thorbughfrs .case# where the Court 6^ judicature# under
* ' * ' ' H *# '

*k . . ^ - vi jthe new head John Vann# bed condemned' him; he argued [that the
court had no right to try a mercantile caise# iks!' jurisdiction

being exclusive#! but this was clearly * an ‘ impossible claim# and
' ' .’! i ,, j

appears to have been negatived* Xn the case cf :2>av v.» King

/ v-V#*#
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tried in the Admiralty Court, be strove to establish bis eight
' ' * \ t ' ‘ , , « ' l • *

to pronounce the decision against: the’'views of pis two
* ■" , <» * V ^ '

•assistants* and hedenied that an appeal lay to the governor 
and council* Both Claims were patently absurd, the first pinning

1 fi . i " .. i ,,

counter to the' tale of the chapter' that the determination of
* ’ ■ * < ' ‘ t : ■ •

the court was to he that of the majority# the professional 

judge being one, thereof# and the latter ignoring the general
• ffrv*. '“. • ... I • ' j

appellate jurisdiction given to governor and ccMhcil by the

Company^ laws of 1669* Moreover# he claimed tie right to tty

military Offenders# and asserted that he had been promised the
■tf'*" ' ■ - i

control of the &mrt of dndlcature* so that# if his, pretea*
sions had been accepted# he would have been sole judge# a

dangerous contingency# for we find him sending to prison on
his own authority an alleged servant* „0n the other hand# while

the Company# anxious over the rebellious spirit of the
; , ■ ’ i

territory sis. seen in Keigwin*.s rebellion <1683-4) and the
* 'if' * * t* * |

loss of trade from interloping# might:be excused ifpr object, 
ing to any imperium in imaerlo# it was'obviously undesirable

i s , 4 ’ {
that $ir <r« Ghild should insist that the judges must obey~! ( ' j
the general and council <a.as it becomes all under command**

. * •' iBp# Si* John was permitted to remain in control of the 
Admiralty Court until 1681# when he w&sj; dismissed/) first Sir

1 * i

J* Wyborne# and'from 1688 to 1690 Vauxi: 'succeeded. him* The
' * j- 1 ’ ,

latter was at the closd of his office a pluralist# acting
* * « y i '

j

on military service during the Sldi’s invasion# as member of

!

i

I
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- council ;,aa# ;ad ■$$£&&* Mia .d^'ertute t# win mg&gaib*s 

forgiveness ma$fe#d''the end;,,of both courts for the $$me being* 

,' for tfohn d^iia's death derive# Bombay p£ any p-sraob baggie■' j ■’
.■ ©f resuscitating an effective administration ta -aid rec©v©#y
-' * ' x " ■' 4 , i % #j]

:ir©m the*,. injuries' inflict©#;!^ - the war** ■
’ r ' *

^ *»• <*

• *■• Neither court could be * fox years, and justice
, j '* * * * v

v;;was‘ administers In a rough an# rdady^wstf by tie governor an#
''(*( 1 r •* *« ii , * r # - ‘

, ( t , .,■*«' /P> t 4, < f -t t ,

' councils Whps$ action could, be aut&brized under She charter
- ' r ' , V , i

' ©f "Cherisu IX* &Ut much doubt listed'’ as to the powetf, to
i j 1 i ' ,'> „ •

- puniSh' unless on 'confession* especially in the case of murders* 

sma She Company i?s^uraed no. reply tD-'H'ir'gphn'Oayefc*© appeal 

. #h 1702 for power^ $±r N# W^ite* th© ’chief representative of 

' 'the Newf Oosopeny' whb’ took Uhatge in 1704* oayer being 'confine#

.' at durst#' toob seme action* He and-'the deputy ceyejihCr shafe# 
jurisdiction Waite and the council heard civil and 'criminal 

‘‘ causes*.-I^ut ndMir&f-'tfciA wdiSc was don© by the de&utyy while 

' • .grimes' resulting in death were investigated by the coroner# 

Whose office -date© from 1.S72# the governor sin# council awarding
* , - fc - 1 ■ / * , S* t

puni’shradiit.l' Vdqfr 1708 when hisiabie* the deputy succeeded Waite#
- _ ■ ■ \ru ■ t

the same ’ system ^oif' delegating authority to the deputy prevailed
1 , ‘ A «<’ / .S’;

until 1712#. when 'the council itself resumed Sittings# only 

: shortly after to permit the former practice to be resumed,

Ohly, under Charles ' Soone in 171#' was orderly judicial procedure
r ’ * i

{ * r « t ,

restored# and so completely had the charter of 1668 and the

91 /V>v^

; f
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laws, of 1669 bean forgottehthat application was mad© for 
power to try pirates and murderers. The Company1© reply is 
Significant; It sent out the charter and advised the .council
to remove from thfe island any who refused to obey the laws in

' •force* 1- *■ M * % [ \
The new arrangements established a Court! of .Judicature

Including four
Portuguese

mainly composed,;, of the Company's servants#' but 
Indians# representing the Hindus# Muhammadans#
Christians#: and Payees* though for cases ibetwesn English 
persons three English Justices mutst sit* The Jusy system was 
not revived,;; ahdvox&y in the' punishments inflicted jis ;there 
much evidence of remembrance of the terms of ttls laws. The law 

of England was;’hot, unknown and was applied; where appropriate# 
and even some knowledge of international law can be traced.

f ' ' i '

Rdugh, and heady methods pf obtaining conf essions were not’ ... ,i , i , ,unknown# and summary punishment was awarded for perjury or .
i ii i » 1 | j

contempt of court* Both in criminal and civil natters the 
cOurt exer&tsed a wide Jurisdiction#' ibUt in cases whet© ©

■ i1 , , , |

capital sentence dduid be inpospd# such as murder or rape#
. ( 1 ‘ , '

the court referred for sentence to. the. governor and council.. ’ 11
To that. body appeals presumably lay, " hut appear to have been

rare m
The Court of 1718-28 differed; essentially in its basis 

from that of 1672-90# for the latter was definitely constituted

y KI-

) ‘ v.
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by the laws of the Comparer# while the former, was established 
by order of the. governor and council# approved py the Company 

pnly#;|lo doubt It was legally enough const!tubed# but the fact 

. that t .capital sentences were passed by the governor and council 

only may be explained by the rather informal character of the 

court’s creationv Again the earlier court used juries# and its
judges might be# as in the case of .Mccplls aad Gary (1675*83)

• ’ |

outsiders# while the later court was essentially a Company's
. . I

court#, the bench consisting mainly of nembers of council• But 

it. was undoubtedly | an improvement on. the haphazard system . 

of 169&>171$» and it paved the way for th© introduction of 
the Mayor's Court in 17% under the charter .of jl?26# That 
court was based on the principle of the Mayor’sj Court 

introduced into Madras under the charter of 138% it had been

- —r*w - Hi*
but Child Was doubtless opposed# and# though nojfc formally 

adopted by Boone# ,it, inspired part of the "systen of 1718#
i, |

But the new plan rested on a royal charter# indicating# as
. . • ■ ... i

noted above# the feeling that royal authority wps necessary
I t

for a court if its judgements and grants of pirpcate and 
* > , { 

administration were to be recognized by English courts#
, ; ," ' " ' | ji

further# the charter granted legislative power to the t » * 1 
governor and council*.Sir J* Child had asserted that the

‘ 1 , i •
power to make by*laws was vested in the general and council 
of Surat*, but we find that little had ever been done in this

,jp*'

i
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•« fA -j

regard* 3?he Bombay Councilitselflaid down, regulations as 

to publici&jQUses# gaming# and other minormatterb# hut its 

regulations were;-largely analogous to those under English law,
r . ' * 1 ^ «.' 1

and we; have no evidence' of:^y/serious claim to possess • 

legislative ,author!ty proper* . |
i • i. ♦ ’ I

• 1 1 > , ■, J
’• ijhe Betters Patent of September 24th r?2f provided for

‘ ' 1 * ^ 1 I » ‘ , *
the establishment, pf a municipal corporation# the mayor to be

'l ».* " V’—: ' ■ - I .
elected annuallyr from the aldetmeh by the mayor arid aldermen#

I ’ • .
of whom there were to be nine# seven and the mayor being 
English,; fhe airmen were to hold office for ijife# vacancies 
being filled by the mayor and aldermen from the leading 

inhabitants, Shfey could be removed from office by the governor
* ,l , V » 4 I

and Cpunbil for irSabonable cause# but subject ta, appeal to
, » 4 i ' *

the King ,in council*
f

$he mayor and aldermen were constituted a court of 

record# the mayor and two aldermen being authorised to hear all
t * *

suits of a civil character ^ arising in Madras or the f actories 

subordinate to ;iti■ Its process was. to be .bjased .on English 

law and to be executed by a sheriff chosen annually by the
' t l V I V |i > '<■

governor and council# but no juries' were used* ;&ppeal lay to 
1 ' , | ! 

the governor and council# with a further appeal iho the King
in Council where , the sura involved was over l#ocb pagodas. 

Criminal justice was given to the gweixor and five



delivery# bat 
sas to be by

Senior members of council, whofwere to have the same powers as
) * » -1 . 1 H r * ' V ^ ' - ■- » t t " '

English justices of the,peace, Theywere to hoik Quarter 
.fessioni fiftujp, times a .year*. (and Vfce, also givm the powers

■» 't* i * 1

of Commissioners, p£ Oyer, and Terminer and Gaol
might not try oases of high treason* P.r©ce#ac«
indictment as in England, and thus both; petty ao4 grand juries 
became regular; the latter had Only been lexjown sporadically

_, ' . 'n > 1 ,under the Court 1672*90,
»t ' j * , 1 ,

. ... . M .a coWUajy to .to creation of ®totoal bodies it
Mas decided to grant legislative power for tie better government

"* 1 ' * t l$?*d regulation of .the corporations#, arid1 the governor and council
twire ©n^oweiped to.'make such regulation;and impose pains and 

penalties for their breath# provided that by-lcsrs and punish- 
raents were not contrary to the laws of England, and both had 
been confirmed by the Court of Pi recto rs before they' took- * * ' ’ i.
effect 18

The cpurt was expressly authorized to grant probate and 
letters of. administration in Case of intesta^f. Moreover# in 
1727 (November llltbi), it was pifbvidedl by supplaraantary betters 
Patent that the fines .levied by the court should! go to the 
ppmpany# This principle had long been operative in practice#-*-*** • — ^ - 4f — —
have beph ^paramount, but' for the express provision thus made*
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The chapter of January 8th 1753 which superseded1,
" i

those of 1726 and 1727 contained some impnwesneats. She 
aldermen were on vacancies occurring to he chosen by the 
governor and council. The jurisdiction of the Mayor's Court 
was restricted to matters where the value was over five pagodas. 
On appeal the governor and council could execute their decision 
if the court failed to act* Evidence by Christians was to be 
on path; and in the case of Indians in such a form as should 
most bind their consciences. Special, provision tus made for , « 
cases against the Company or . brought fcy it* 22*© court .might . 
frame 'rules' of practice’ subject to control by tlfae ’•Company* A 

Court of Requests; composed of at' least three commissioners 
out of a large^number chosen by the governor and .council;, 
was established to deal with suits of value tE> to five 
pagodas. All members of council werO made justices of the 
peace*. Moreover* the Company systematically examined' through' \ J i
its legal advisers the reports of the proceedings of the courts

' ■ . ■ . f 1

and pressed, on' them the duty of conformity tor English law.

t It is, of. coui^e, obvious that it would have been
i

impossible to insist on the government of natives in Bombay
■ ' * i i

in regard to their civil rights by, English lew, and from the
I

first .this fact was recognised in various forms, Aungier, on 
the suggestion of the Company in 1673-4, recognized the 
authority of panchayats, or caste rep res entatives, over all

I
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inter-caste disputes which were submitted to them by agreement, 
though otherwise matters must be determined by the court* It 
is clear that the court had to apply caste ruleb in such • 
cases.-' the panehayats were also given duties of watch had

’ i

Ward and reporting all sorts of offences to justices of the 
peace*' ISbreovejp#'. they were hound td ioolc after “the estates 
of orphans* Under the system of 1718 we find tub chowghulas, 
headmen*'and ve readores of the several tribes of inhabitants 
recognized as enpowered to decide caste and cenraonal disputes 
as an" inferior court, whence appeal lay to tha ?ourt of 
Judicature• fhe latter were a legacy of Portuguese tiroes, and 
were elected by the landowners; they were used to muster militia

i

and collect taxes and seem to have superseded t=ae panehayats in
* rCharge of orphans* estates# and in;the case of Muhammadans 

the kazi and chowghulas played a similar part* !fhe kazi seems 
to have had a minor jurisdiction in cases of irisieritance arid. 
the like. For Hindus reference might be made to baste headmen

i

or merchants for opinions^ So strengthened, the court could revise
even a sentence of v the casting out of caste of a| panchayat*

;i?he Mayor's Court asserted naturally enaagh like power,
t |

but this led to dispute in 1730 wi^b the council*, which denied
I t*its right to deal with issues of religion or caste* and 

dismissed the mayor from his post as secretary to the council 
$s punishment for his insistence on his judicial independence*

I



r
%\

, H|jfe.,the Company very properly -upheld the authority of the 

(^rt-against, the council# ahd the mayor #nd alfsrmea at grand'

. jurymen were afieLfe Oppress freely their views to, the 

governor and council#, using/fheir'power to refuse'to'find
true hills q£ indictment to. 'press their views om the due

‘ .' ^ ' 1
method of: SHesfinf; Hindus# !$hesev conflicts had their effect

‘ , (* r t

In. the* ..Letter yafant of 1751# wheire suits, between natives 
were;to. pe aetermihed by the court only. On submission by the

t * ' ii-i

parties.* Hut It appears that this rule was ignored at Bombay
. nsin practice*- even if it. were legally binding there*

<G) JURISDICTION tm hEGJQhATlOn iU
t '■ - ' "V • *

fhe„ position in Madras' Was Vitally affected’by the fact' 
that.,authority there as:regards. ffe/natiyee was essentially 

_ derived • from Indian suzerains# while- .that over Englishmen 

rested.-on the-' Company ? s charters. '& 'regular Judicature over '
* t f f 1 \ ! -»

thd latter dates only f rom 1666.# though the necessary power' Was 
accorded in the charterof 1,661 * in 1665 the Company pointed 

this out to the goyernor#. and a-grhnd jury duly indicted# end 

a mixed petty jury found guilty# a murderer* Streynsham Master#
i * > ♦ •» » „ ‘

who became- governor in 1678# reformed, the court on the Bombay
*■ ” « t • * f /*

model# and it tat with Juries, to hear;.civil and criminal 
» « * * ‘ 

causes: save ninor matters# following English lawv In 1686#
r 1 * * *

however# if was superseded: by, the court of Admiralty# which 
in Madras fared’far better than in. Bombay# partly because in

4

/
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’ . . i :

1§S7 there WaS appointed as judge advocate -Sir £oiux Biggs.# 
who was aprotegOGf the Company and enjoyed its favour*- The 

court served also as the'Supreme' court# and whea a corporation
t , •

was instituted 1st 1688 under the charter given by the Company# 

.appeal »as made fo 'Ala to the court 'and apt t& the governor 
' end cemsotfkit^ '

the creation'of a municipal corporation# as noted above#
*( *

wah motived by the desire to secure general acggoieseence in
>1 > 1 ‘ . . i i • i , ' i ■

taxation#- a strike and no cooperation movement having greeted
. • i1 * • ■ /

' s ,

the imposition of a house taw in 1686* The corporation was 
composed of an English mayor and twelve aldermen# Of whom the

three senior mus4.be English# but the: others wejre to be of any
. 1 * * *

nationality# a .Frenchman# two Portuguese# three Hindus# and' 

tferee arm, or luprican merchants being among those first
' • , • < ‘ ’ i , . ' ■

, - i

appointed by the ©orpany* Thirty'of the %2Q burgesses were to
'• f ’ „ ' 1 % }

include the heads of the castes* ;£n faijfcr the institution did
' ' • 1 ■ . i k *■ 1 ,

not wort- >a^ deplr^h it nei|&er raised tames ncr founded
■ * ^ ’ ' ; » ’ • t

municipal institutions# tut it was of considerable iu^oortance 
judicially* The mayor and aldermen were constituted a civil 
court# while the mayor and the three senior aldermen were

p * « t *i t t

i ' *

justices of the peace with criminal jurisdiction# Appeal -lay 

to. the Admiralty fourt where the value exceeded three pagodas#
’ • , ‘ t

or in criminal cases the offender was sentenced to lose life 
or limb# ’jits power to inflict sentences of death was disputed#

{v *

K*W •») -i.
r'"
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bat conceded iii jLfW by the council. Appeal lay to the- *■ < * *♦**»* ^ * > ■* *
Admiralty eourtwtoen that existed firtm 1688 to 1689 and 169.2
$»' It© 4# -vand in- the interim to a temporary coart of the
governor %hd four justices* After 1?©4 Admiralty jiirisdichieh
was apphr^itiy exercised by the' goveniiQif sad standi* who

. ’ ' 1 ‘ ‘ - V , \, ( ,

tried pirates and' interlopers as pirates hades the Piracy Act
.of 1699 ftf special coisdsdou# It also heard appeal^ the

, 1 ' - / _* _, ■ t

Mayor's Sotrt# .and .while it lasted the J^ralraiLty Court# under
1 I * , J •*. « Vthe .instrudtiohi of the cSoa&any* to Pitt at governor; in 1698

^ * , t * > ' i i *to hear appeals'! in gases of 'hot less values than one hundred

4 l» , V

Xn the Admiralty jSpurt> in criminal jurisddtion# and
( Ti \ ^ < » i tin the Mayor* s fsptfrt# juries dean to haeve heei employed,, but in 

civil causes’juries .seem not fc© hatfe been1 emplcg-ed in' the 
Admiralty ^purt# the, charters of 1683 and $686 ignoring them#
and certainly they Were unknown to/the . Mayor^s Court. ^

* * ‘ *i?© the • jurisdiction ’of these'.courts natives* it is dear* 
were regarded as subject probably from the tSrnte when they
. « 4 j . * * ’ ‘ *

1 k * * • j ; • , ^ 'became effective# , and by the eighties caSes cf hanging major 
Indian offenders, are frequent^ aturpp'ea*© were cften suffered
to .escape with branding on the hand# doubtless because of the

» 1 , * . '*English legislation an to. benefit of clergy# which seem to.
' '1 | (^ > ,

have been accepted also in Bombay and! Calcutta in ther - *. ■ * * /
eighteenth csat^Yf. when .applied tp , Indians at Calcutta "

« * ' '* *> 1 •1 * ' ’ "
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the additional penalty of expulsion across the sivei? was often 

added*'f he soured ©f this control 6#’ Indians Has unquestionably
1 ,« ; 1 i,

the cession -of authority ,by 'Successive, everl©;Sds» ngne of, whC®
*V ‘* l«‘* ' , ‘ \

'were especially strong, and 'ail of whom wet# prepared to ipset
1 i ^ \

~ *• ' <r

' the ^isheS pf the English fdr a corisiaeration,. at first
naturally native. disputes" were left to: the Indian adigar* o#

* < *. *

‘tews gcVe#*©!?,. -whs 'adminJWtetted Justice according to long*
5 •» , * f * * St t * * ,

J ^ , • * 1# * ' JV

established, usages at the town- house or choultry* Abdut 1654
this practice Was varied, two Englishmen being appointed to. sit*

* ' ’ • ’ _ ‘.r ' ’ ’
Ih the .reform Systerpt of BtJ?ey»sha?ii Master three |usbices were 

appointed, two to he a quotum* with authority in respect, of 

amaU ndsderaeariours, breaches of .the peace, and. actions of 
debt to 'the V^lue of fifty pagodas or^ndfuft sifleSs the parties 

agreed to a larger amount* Appeal lay'"to ‘the governor and council 

With jury trial these* the .court proved to. teasre a long lifer • 
in 1686*’$ aldermen replaced the magistrates, birt the wodc 
proved to require special ,Justices, who 'Continued to impost 

sentences of Whipping, fines'# imprisonment* and the pillory, 
in 1727 the. Madras <fcuneil purported to ertate a Sheriff’s 

Cfcujft*-with .appeal to the Mayor’s ©surt’-lf the Value, at states 
'exceeded five pagodas, bat this attest to si^ereede the 
Ghoul try dourt was disapproved by the. Company, who were no 
doubt! justified in holding thet the council hac. no authority 

thus to, act,' fhe peed for a court pf.the; type proposed was
“ * 1 * . I ,4 '

r t ' * » .

recognized, as in the case of Bombay, :byj the charter of 17.51,

)
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gut it seems to have superseded 'thj0*eide of this choultry 
jurisdiction, only In ,177'5*' «od*.1 despite doubto .cast by the , 
Adyutaat&geBeral. at Madras it 1788 eh fbe„ legsltfy the
constitution of courts four the. trial of matters affecting 
Indians* the. Choflfry .Court continued to exercise. a minor

' jo#Criminal Jurisdiction until it was abolished In 18004

' The major courts erected under ;t&e authority of the, 
Company were superseded by the Mayors Court# established under 
the charter of liM* which was ozi the same linen as that
grunted to Bombay* fhe new court soon’ showed a praiseworthy

, 0 * *, i * ' 1
inclination to defend its judicial powers:, It insisted on
,►'» *i> 1 * , '

Ocnmnitfing to prison two merchants in 1736 for Refusing to
. 1 ’’’ ‘V1’■ ’ "M "/ ’take the pagoda oath* i.e# an oath in' a temple, and# to calm» ' /* ' « * * ’

the indignation of the Indian residents, the gcr/erhor had tg
t * i

intervene and Secure the release of the men cn parole. The
Company censured fhe spirit of the court# warning them that they 
wduld not allow, those who failed to show, proper deference fo 
remain in theirf limits# but they also1 insisted that# so long

* * , « * t 1i . » »as they acted within their charter rights# they should 
receive.-■the support, of the governor* *

Theguestion of the law to be applied to natives toy 
the court naturally arose# The Company was InsMtOnt On due 
Observation of English law in the court# but it was anxious

*, e'

to favour the continued recognition of any peculiar customs

. •*'
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of the Indians-, Hence# when the castes of Madras appealed to
the: Company its reply of February 12th 1731 insisted, that• ' \
disputes between natives should. be, decided. among themselves 
according to their own customs, orby justices tar referees to 
be appointed by , theraselires* oc otherwise as thought fit* 
If*, however#. they desired, th® court to decide it. must do so 
by English law# ahd. the sarnie rule must apply iri difference 
betw&an .natives- and subjects' of England where either patty 
was. obstinate and determined to go tb law* $be decision is 
interesting* and* in view of the.terms of the charter, no 
doubt inevitable* $n the charter of 1753 jurisdiction of

■* 1 ‘ ♦ I I 1 « Mthe court in matters between natives was made to dfepded on their
, t i s

submission,. But : this seems in practice to have caused little
change, and the1: pWkward position arose that toe natives of
iladras had no vety effective substitute for toe Mayor's court,
fhe Choultry <&urt» or that of Reggests had a very' limited
authority# and* though in 1770 the idpa of establishing a.• t6:'; ■ • i .
special court/dehl with cases of native, law was discussed#

• , • ' 1 4 I

it resulted in ab^on only in 1795 when" a 'Court of CUtcherry
,1 , , 1 . ► ' ; ^ i

was erected#. only to be superseded by 'the Recorder's Court*.i * J * * • !*- ■ ’1 l,r .1 "*of 1798,# in which an arrangement existed .adapted to secure
f . - ' w '*1.. ‘"' i

due regard for Indian law in cases, affecting natives of
India, 23
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ivmsmxvsim m* legislation m Calcutta
its, eajt^y days Bteagal fell fiar short or Madras or

* * \ ‘ tu ** j v ^ JBombay In the pfedracfeer of* Its organization/ sz^cutlve and
i " * ’ ‘ -t' «. '

judiclal alike, $jhe gettlgaientr in the gay wi^re too unimportant 
Si a"£ul# to fee csfeasidjergd..worthy of’ the feresasrsce $£ ,a governor

v f r „ *

and eoubcjLl at any; poifet* -gad the judicial authority given 
fey the cfea^ebjj?f;'i661 (surfeited t$al\fehly fey fe governor and 

egtdlbiistoentfef'a <$ourt■ e»ftiAdmiralty■ tiever feeeame
• t, ‘ 1

\ j , . f , \ t ' ' * ,gffedtivafc When War was declared on tfee 'empire tfee officer1
r» j ’ # ■ i 1

in conpand $f the'njsBral expedition was^giVen & gbrtimifesion
fjanuary,1636)»■• ifa&'-.prize.fetisiness .aloud was• tcans'kctbd#'
Snd,n© ceprt ■ seats' ever to have, gat under later commissions'
of 168g, end 1693* After 4tawgodfeta esfabijisfcsnsit at Sutanati
ip 1690 the position wag- Clearer#, feat in: 1693* owing • to

» •' / t . * ^ , piracies in thd Bed £aa« .the privileges of the Sginpany. were
i i * i

placed,ip abeyance fey the Einpecoc#,. and the idea $£ setting 
up a ,Odu*?t of judicature-Was dropped# the .local Council beingi ’ »
»■ ' 1instructed in 1698# however# Bengal was declared : a presidency
«. " (

and the governor and, counoil . thus feeegme possessed',o£ full' 
Judicial authority# ixi 1704 they established a cprrimlttee df 
three members for the decision of minor causes# .but.the 
Sittings of this body seen to have been .irregular#1'

Over Indians the company had acquired jurisdiction i>y 
the purchase of the three villages# Butanati*. Govlndpur* and
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Calcutta, which gave it therights of a zaminda-r. Under the 
regime then: existing in Bengal# k'samindar wa£ wont tft exercise 
a wide criminal jurisdiction, whipping# finir^, and imprison* 
ing at discretion# tine Company took full use of this authority# 
and a member of council regularly held a Zamindari Court for 
both civil and criminal business# Holwell, famous as the

l ' '-V

survivor and historian of the^ Black Hole, was collector oft . . ; jCalcutta f rom 17$ 2 to 17§6# and acted as {magistrate? he tells
• ua that the procedure was summary, in causes =i property 

. appeal lay to the president end council, while in capital
* * » l * « »'

sentences the president was required to confirm the judgement
Of the infliction of the lash until death# If is clear that

• • * ' 1 i

iby this time the. necessity under Which, an ordinary zamindar 
lay of submitting sentences of death'for confirpiation to the 
local faujdar at HUgli and the nszim at. Murshidabad had been 
got rid of* but'the detail of the mp4d: of infiipting a death 
sentence confirms- the assertion of Bolts # whir hi has, wrongly

I■' been disputed# that hanging was prohibited fosr sluhajnnadans- 
by defiree of the Eshperoc* It seems however# that at least
on One occasion.' Muhammadan ,raemberO of

it • i *,

were spared .lest the nawab be induced,i ‘
of supervision,

a, party oif criminals
i

tb* assert his rights

What# however# is interesting is that tits Court of
I(Sutcherry dealt also with disputes between Europeans and



Indians of Eusfcpean descent, a position -atta£c<& by, the Mayor's 
court in 3LT55-7, as a result* in!75a# jgoa&sny $rd@£ed the

* » *< • * * i. y 4 ‘

constitution Vf tpfe separete, courts* Tpe fip ps r dealt with all 
Criminal-causes#, consisting of ©quorum 0$ three, justices,. ,

* * " ‘ 1 "m

the members of oo^poil sitting in rotation,# <&ch- sitting for
- ^

a month in turn as the afting justice t° dispoda.-of, slight
■■ t

offences’ with sh.sppeel to- the; cpaorum* W]ben dealing-with, 

Europeans tl$s>tQu£i was, deady the governor aid gonncii . , 
under ^ the' charter* when dealing with natives .it tfas a, 

Samindari 'Oourt* ©at it seems that - the quprpm of three, was- not 

persisted in, adntt ,by. 1772 Bolts describes,fefce Samindaci Court
, . i 1 " * 11 * '» , "

as held by one of' the council or pf the fipmpEay3 servants, 

sitting alone* -Over Europeans presumably Criminal jurisdic

tion in serious cases would be exercised under the charters 

Of' 1726 ,$nd 175$ by the Court of Quarter Bessicsis thereby 

Created*1, Which used juries*

J5h» second Court dealt with -civil matters exceeding 

twenty rupees in vSiue* it was composed of five of the
■ # t ' * f , 1 1 J * 1

servants.of the company belbw the Council*. with appeal to
j, , . - 1. • - ', * <

the president and council where the amount is dispute exceeded 

a' hundred -rupees* '|t seme* hoWeverf,' that it tested to evade 

decisions and tp refer really difficult -cases %> arbitration
t "■ 1 OK

by Indian merchants* . who resented this tax on their time* 

Beside these, courts was that, called the Collector's
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Cutcherry# which Was singly the mode in which the Company 

exercised the e&pfeive powers of the samihdar as collector of 

land revenue gveV the tenants or farmers of the re^eaue« Zts 

practice of ordering whipping of delinquents was merely in’ / * t ' « 4

accord with native practice# ''as 'was ’the cdug&stk Injustice of 

allowing punishment to be inflicted at the discretion of ah 

interested party who acted as judge in his own p^e*

' y)w, I
3?he charters, of 17|6 and 1753 pstakULsaep in Bengal the 

courts also set up in Bombay and Madras#, the Goprt of Quarter 

Sessions# the M,&yor’^s . Court#, the Cdurt, of'.'fteguepts ffom 1753* 

and the governor and council, as Court,of Appeal! frbm the

payor’s Court* put naturally for. Indians.,, the three, ^courts of
\

the Zamindari .persisted, fhe Mayors Court .exhibited like 

those of the other p residencies a. measure of irid^>endence 

sufficient to arouse the .^tnpany?s.displensure# and it 

fulminated also' against the same spirit among toe attorneys#- 

whose activities in all three presidencies undoubtedly pointed 

the way to the mancipation of justice from say excessive 

executive control# an ideal expressed admirably , in 1472 toy
1 ’ ■ | , th /* , ,

Aungier tout one slow to develop under ithe rather jealous eye 

©f the company*
• * i

. The development of commerce- and government .alike had 

undoubtedly reached a stage at which the gervanfcs of the
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©said m% snfflee without training for mm purposes
i i . '

of a judlciacir* and the time was ripe for far* reaching 
changes* 0a$ obvious defeat in ih© aifetes® wfedLqa had prevailed 
was #»e absence of prevision for Indians an Judges; under the 
dliac9eK£ of and i?S3 Indians would sanm «k Jugere in the 
Sessions CsmrWbWfc only if .etifistianSjr' a reetrfehiei* removed

" , v*< x j

only -in 3UW$* fhe sambay weurh of gnslcei$re fewa. jffts to
IW had' admitted Indians# though bardiy ap folly Ogual to 

11 *' ■. !
European justines; a life ss®tam 'had.naan :t£U& at Madras from
Ids? to |dt$# and the original intocpiion of tile Madras

jmsaielpality Was to include Indian, aldermen* own this plan
faiMlWtaUy •&* jaateriaiite* Brasil message tfeseafore if the

^ * * f * *

gnsstion of bew\to <g|ve £o$fc effort' to Indian tm ykmeQ 
IndIans wars <nM$i$ond Gained $» be: solved* Qaloatta indeed 
felt least the ing?hveniehOs# £6? the exclusion .of oases

s

-bQl?^e0i Indians , by the Charter of 1753 mattered little to a 
prasl&eoey in which these eases were capable of disposal by

m !the Bsrain&ari of Ootchefcf<

, whe J32Ki»* raj mstmTstnemti of. jjyaa&isr*.
,,, - - , j

aiai m&m& I
i j

\ i
i * $m « of im wmmm ■ ! 1

, * t
t 1

With Pisses? and the following arrangements with
, t t

snooted!** nawshs &E Bengal*.:, the real' authority had' passed

.-1"

, v »r* #•» -s* «

J
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&&to the;'jNsndsj of;' the Gompan^, When its. unreasonable demands
' regarding ffMfcrt/a£ private trade Shorn dues and the .light 
t£ .act as Judge in its dm cause h^d driven Mir JSasi® te 

revolt, and, open waX7'a new treaty-With kir jjteSa? provided
- further ,iimitations on the; haweb**; 'PUUeh,> We tat to Melt his

** i ” - - ~ ' - ^

* forges* ,to reoetuef'e jMMMPMfc resident at the #uj^>alr# end 
i not to levy more then jA per cent duty :©n. •Engiiab-'hrade#
/ ' v ** 1

' while compensation was to .he paid for i(a&lr losses* public ami 

private, ’due to,the disputes with Mir Kasim* this accord atill 

left coom for some independence on the newsies part. .He 

.appointed' Handa&na®* as his chief minister and bis~, attitude 
during the' war With .Mir Haeim and his allies* the nawab of 
Oudh and the wmperbW, was /dd&med dubious. So at his death
in jL?6S the position was strengthened by the grant of

/ ** \ • 1
recognition to .his> eon .WajituudLdauia only on condition that- ' \
he' agreed to appoint a minister as deputy pubader with the
management of affairs* whom, he was not to displace Without the

' *•»**, > * • 1

^ sanction of the Company* The position of the Company was thus 

- definitely assured in'fact though apt ip law» f&lv* indeed wad 

indignant that the! cbuneil had anted thuh definitely without 
Ms hsseat*, £o£ by/1764 hf hhd secured control e£ the Company 

», and^had decided 'to assume the governorship of Fort Williams

« in order to restore confidence, Public fpinion in England
• * - . 1

. had viewed With-, just reprobation the establishment of* Mir

* *
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s ■>

Kasim in. &?6Q, and the contest _ with him, .provoked by i*idefens«. 

ifcle daii^s* and redeemed only toy the success of Manse at the 

decisive' Rattle of Baksar {October k3»d 1764)* utter confusion 
Pl?eyai|ed both in ^he domed tie and the external st ations of

i \ ' '
tlie. Dampeny* Vensittart had found hid prudent projects rejected 

, .by the _geuseil#,, and corruption raged among the posjpaby’s 

#eryants*. who hfd violated the inst^detiona of the ^ompegay in
’* 1 ry>f

taking large predente on the accession of the new naWeb*.
|4 4 ' ^ * * • *

Clive's solution for the situation as regards the nawab 
of Oudii arid the Emperor alike was of the highest 'importance 

in determining bfth future history pf Indian. He airoseif in his
' i * i *'»1 *

earlier stay ih'.India had contemplated the possibility of the 
direct assumption by the Grown and had approached Pitt on the 

subject* hut Without result# and his own 'Views ^ere now set 

on a different solution, 'Me decided to secure trae position 
Of the Company as, the de facto authority in suca .a way. as would 

shield it from claims either by foreign powers @? by the Grown# 

’'to provide 'it with, a* faithful ally* and' to bring the Emperor 

into the position df a grateful pensioner; Me rejected# 

therefore# definitely any idea of restoring isperial power# 
such 'em had been involved in Yansittafh* s suggestion oJ the 
'grant to the Emperor of ©udh# which he restored to the nawab 

out payment of fifty lakhs and the Cession of Kora and Allahabad* 
f he Empe^at was promised a tribute of twenty-sirs lakhs# and

* t



the districts ceded by Oudh* In return be regularised the 

position:©# the SOmpany in Bengal by besfOt&ng upon it formally 
the diwani; covering the ^hole of the financial administratipn* 

including the 'ceUection of land revenue and customs# and the 

g$vl|L. gpvetoraent*. $he diwahi had hitherto seated with the 
ttaweb* $bb tfaT' alee in contfpl of 'the, military govdrnmenfc and 
criminal £«& 'the combination of powers making the, decline

v

of the, former principles of the BR&ire* Hoe it was definitely 
detached from hits an, a raster of theory* But diva did not 
contemplate the, actual hating over of the authority and its 

execution by the, servants of the, ^o^>any *. His idea was very 

different# ?he actual administration wad left is the hands Of 
feur d^hties of the nawab* and in his final directions to 

the Calcutta Council JLStb 1?6?) he insisted that*

while the ttsWab was but a name and a shadow* policy require, 
that he should be venerated and be encouraged to show 

reS'entmeht et any lade of respect by foreign nations# His 
Office' should be, used to repel any foreign efforts at control* 
and .genuine grievances should be adjusted through him* While

the' revenues belonged to the Company* the territorial
/

jurisdiction must, be exercised through die ehi^s of the 
country acting, under him and the presidency In conjunction* 

if the made war#, thrown off* foreign power? wpu2d be able to
' ’ ‘ i « 1 *

complain direOI&y to the British Government, which might be 

, cpp>elied to look closely into matter® with results like to
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embarrass th® gsbrapany* %% was not forgotten t&afc* lay the 
Letters patent p'£ January X’$fb 1?S8# the ©oB^eng’ts authority 
in ease of war ' ’to- deal with lands acquired fron any foreign 

power was* subject to the approval of the '^rowinu The .Company

abated the viewif, jaf <&ivei. on Say $Vth X766 it definitely
* ✓

urged that -the control of the Cor&any should be confined to 

superintendence of the collection of the revemas and of its
■* i

transfer1 flora the treasury of the naWeb to tfet of -tile Company*
** ,

and it Was only ty experience that it could be realised that 

the system Of dual control was utterly inefficient* Moreover# 
time had to elapse before the servants of the Cbiqpany could 

gain sufficient experience to be aisle to. take o^er charge
of the administration* and* before that happened, the country

’ ' ~ 28was fated, to, suffer, enormously from their rapacity,'
I , '

2m the working, *5F m&tcmI

Clive had. fully realised the danger of plunder* of the 

province following in his own footsteps. But* undeterred by 

reminders of his past* he insisted oh the seisraats of the 
Company signing the new contracts, olderedby the Company
forbidding the acceptance of presents!^nd supplementing their

■ ‘ 1 M
existing covenants* On the other hand* he recognised that, 

the salaries paid were far too low# and tried tn solve the 
problem of private^ trade and due ranansration fcgf establishing 
a Spciety for Tirade, which was allowed to woj3c -?he, monopoly

}
„ v» ■r
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in, Sal tv.and to'pay Whence handsome subventions to the principal

military and civil officers.' *£he Company treated this-step as

a disregard for .-their orders for the'’ ab^$,bi©a df private trade#
and the, bueinepa was1-stopped .la ifQS# bat the problem was left

.tmsplye^y tfhn. reputed, Niches of the eoutitry had the. result ■

predicted; by clive* influence was averted from -the/ jeoyal, family 
> ‘ 1 . 

downwards, to secure posts in India for hangereoa and younger
spas of noble ©i^rieh fajtd.li.es., and th® be®f, <®iusfs #ere intent

' only on acquiring fortunes# 3?he easily'Wen wealth was' brought

home, and expended on the purchases pf seats in the; 'j$pmmons#’- with

the result of .offending the territorial .magnatesfound
themselves outbidden* and disgusting rmoderate men with the
insolence and overtearing character ‘of the newly enriched

” - ' r ” 'ft * * * * ' *

es^secyants of fcbe Company,* . ^;
l t , , » . , ;

;Glive, though award .of the danger v impending* had nothing 

to suggest to beep.i-t in ©hedu $he government of the 
1 presidency remained virtually in the same s»m as before 17S6*

- i , , ( i ' *

' • ''S', '* ' ’
with the exception that the select committee of the council then

/ V. ■■ ... ’

instituted for br&spt action in emeitgenpy Wes continued as a
regular piecev of, michihery*, Uhe council# as lais down in if70*

1 . ' ' \ * .

was to consist* with the governor* of .nine inembers* all of
' whom were to rfsid# at Calcutta a, 'Unless the resident at the

* *, <■ t
* i , * * l » * s *

durbar were .a counsellor sn^ and bpt to have any other employment* 

the Governor# commander* in*chief, and three senior members

» ,x>
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constithiwsd a seXa$& commltth?#' charged with the Conduct of 

negotiations with the Country powers and. the issues of war and
* * ’' ' * <■ i * t » , * , » ^ i j * ,; i f , *

peace thence arising; bat any treaty# whether of commerce or
■i • I, ** * - ‘ , * • * * * , i * ” . .* ■ t

alliance# must he approved by the whole body, Hie correspond -
’ ' ’ ‘ 1 . ■ I I \ 1 1 > , ! . t 1 ' , ' , - ■ ! I > . , 1 ,

donee on such topics was conducted by the governor# but must 

be; submitted to the select i»ramittea» and espies' sent tp the 

• Company, fhe supremacy of the civil authority was. emphasized
• * ’ ‘ 11 ‘ 1,' '• • ^ •. ,',t ii ' r ■ , , , . i ,

in' lJ69f the .council .could delegate its power fe? any civil 

servant# who must be obeyed, by the highest officer of the 

gpmpanyPs a^ny# !tti& the majority of the council might dismiss 

offigers - at its idiscretionr^his insistence on. military

subb rdi nation ha^ been emphasized by C?live when he was41 ,' v* ' ■ • '
confronted with; a mutiny of officers on his carrying out the
• i '

orders of the (Sompany to reduce the allowances paid to vthem#

' Nothing, but his firmness of character enabled him to quell 

the mutiny# ,the great majority, of the- officers being permitted
■ \ 1 > i

r^aaia on aflpet .signing, thtee^yghr contracts which# 'under 

the Bast India ^Mutiny Act#- would have1 rendered then in the
, ., . * \ * * 'SO

event of a fresh i’nsubordination liable to' the death, penalty, -
1 1

, i11 f ■

, Supreme as was in theory the, council # it was wholly
\ N " , ' , • '* i i ' i .

‘ , r • V ‘ *, ► . . , { •

incapable of inducing moderation in the, desire of the servants
i , i ' * ( v *

Of the Company to enrich themselves^and its own members were

inevitably subject to the same urge to attain easy fortunes

> , j ,
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the -portion by t^vaetivifey of parliament which*
f , y ' '

ji^e the proprietors, desired to ©bate in the pkwider* Whilet
the proprietors insisted in 1.766 on, raising the dividend from

.’. . . a .6 to 1© per .cent; and in 17$7• demoded 1J2J- pair cent* ph© 

outcome of ih©.inquiry .by a cdmaibtee of the ^adl©' Ifduse p£ 

Commons in $TO&»7'trap .the demand of fhe' State fcr .the payment;

Of 4#,'Gf>9Q©: 'Pomtisi a year for two years-'from February let £767? 

in: retupi for wh£#b the Company mighf: retain its territorial 

acquisition© and Revenues for that pepipd#, Parliament also 

interfered lh the disgraceful basin©©© of the mshageroent of 

the .dealing© ih;.$h© share©/of, the T&mpapy,* It, overruled the 

demand© of the ,p,i^p>rietor9.'for''i2|'lper cent* and restricted
r* f ' t

toting to persons: who had held their-qualificaf-on for six

months# while dividends could be declared only at a half-yearly• «, - ‘i ’ 1 * *
or quarterly te©h0* In 170 -.the bargain was, continued fgf five, •* , Nyear©:* 3Che p.r©©eup©,pn th© .Company' was thus most serioug*. Par
from ©hairing in the'riche© of it© ©ervant®?, i*a debts were
put a%- 6>ooof Q0,o pounds*. it had an army of 3of3CD men to1 , ■ r’ '* * , • i * *

maintain# and if paid 1,0Q0#Q0G pound© a year in subsidies to : •'/■•, % * ,: % * ' 1 , - the nawabv the Smperor# and other Indian chiefs^30
t * 4 x j- f. *

fhe effect of the demands for money on the unfortunate 
province were de©oHbed effectively bf., th^ tesl<§ent at the 
durbar, who lamented on May 2;4th 176?. the fact that the fine

i - >, ’ „

country which had flourished under the,-most despotic and

t* v.
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arbitrary government trad verging to Its ruin when the English 

had so groat, a share in the administration« The governors who 
suteeeded' c&lvf wore' not men of /the calibre necessary’ to deal 

with so grave a -Situation*..yarelet* however* secured the
' '.s-,,

appointment in Xi$p of supervisors who were to make a foil
study of the history of their districts# to report on their 

resourced and the amount of landi’fo investigate all payments
j e « t ' >t

made by the fyotsfo the samindafd'of collectors* to report
;'vvi '

pn manufactures,#- hud# ad regards Justice* to engorge it when- - 

the law ddmahded>. to encourage arbitration in <E.sputes as to* - I 1 '
•real property ’and to -discourage, arbitrary fines* #hey were

i •
, 1 ' ' . i <,

to examine the hredontialst df local officials and to dee that
records, were Jujpfc'iobally and retufWs -seiit tc Sfcirehidabad#
lb was late#' determined mainly to make thel# Jinctions’ * * it**

advisory# but thS, System did not 'week as hoped e $h£re ward 
many eases of disputes with local officials who resented 

interference# and unhappily too mahy pf .the cffibers .'concerned 

merely regarded ';|heir appointments 'as1 an ,amgi@L£ent mode Of 
acquiring Control of the trade of the district and macing a ,

1 V •" ' *
rapid fortune. ,f;i must- he Remembered that fay cffieerp were'

» * , *
available Of character oj? experience*:It.Was ir taiu that in '
ig?0 werh’;added controlling councils? of reverue £o#, l ' - tp - , ■
Murshldabad and Patna# Ahich‘ 'later^ere added a controlling

{ . # ,
dgmmittae of accounts and a contm^il^ng gommfstep of revenue

at .Calcutta <11
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The coup de grace to the attest to ear^y cm on these.
' * * i t t , ’ , *

lines was administered by th© appalling famine a£ 11 Jo, when’ ' {
at leant a fifth-'of the population of Bengal# then perhaps 
fifteen millions# perished while some of the eoEvany's servants 
profiteered in necessities and the principal deputy added 10 
per cent to the assessments to mate good at the expense of the 
living, the losses involved in the wholesale depopulation *31

, THE mESRVOTlOH OF PARLIAMENT# NQRfH'5 ESGtfLATXNG 
■ AGf# AN© BARREN HASTINGS

1# WARREN HASTINGS IN BENGAL
V-** v ^The anarchy pf Bengal was plainly intolerable# and 

parliament was certain to intervene#. But the Cpnoany was 
deeply moved by the facts revealed# and every motive of self# 
interest drove it to seat to establish order before worse 
befell* As early as i*?69 it had dispatched y ansi-start withi
two other experienced servants of the country be India with
ppwer to reform# but their ship was lost without trace# and

■ " jthe opportunity was gone# for when ih i772 jytsej Company peoposed: jto entrust, a like;mission to six supervisors/ Parliament
*! '|definitely forbade; the act#1 What the ^ompany cjould do was to

1 resolve to end the system of dyarchy and to | reqtare the
. 4 ' !president and council to stand forth as diwan*. esd by the 

agency of the Company’s servants to take nppn themselves the



entires tears add management of the revenues as laid dam in

the director®* 'letter Of Angoisb li^th' Wl*. $bs ias» to- .
r - , . • ■

accomplish tbif‘ mission fcas Warren Eastings# in .April.

%T?2- snedeeded. Cartier and who had bad much experience in 
■■ Bengal and from £?tf9 as second at Madras*. While the detemoina- 

tied "to hake over- Social change might' easily be justified the
1 _ f ^ ’ t 9

method of adtlon ^as deplorable* Hastings Was required to 
do^operate with Wendakumar in accusations,.# which were later 

pspyed 'false# against the d^raty diwahs of Bengal and Bihaf#
" * *• J 1 „ r

and. Nandakuraar after ail. denied the succession to the 

.Office which be had anticipated* In other matters he had' .a 

freer hand# and his work for the two ^ea£S; before, ishe inters

vention of Parliament became decisive was ppeoasly. the most
* ' . * ’

creditable of hie career* for the difficulties to be faced
were. mormons# and he was deeply handicapped by the necessity
of securing fuhds whence dividends doald.be paia# and of avoids 

\ * « *
' ing to© great offence to tdie mass of influential people at.

whose Instigation. the civil service had grpm. o^t of all

proportion'to tbe needs of the. occasion#, .nuntoaring in 1*781 ■
ho less than 2B^ members# sons of the first, families in the 

kingdom#, aspiring, to the raj^id- acguisi tibia of lakhs and to 
retnm home in their prime*. WhSa he started his work#, the 
supervisors in. the districts# the boards of revenue at 
Hurshi'datoad and 'Patna# and the governor and council, at

©eldutta represented in th$h order the real hierarchy of power#
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and it WaS his essential task to 'restore authority ke the hands 
entitled: to wield if# -

/ Kf
Aj * ' - ^ \ t\' \ , ,

Sfe assumption of direct authority involved tha disappear* 
Shoe of th<§ Offices of deputy diwaoi*, and. the usefdl step of
removing the treasury from Murshidabad toj Calcutta, thus 
revealing fp Sefhga.1; the fact .that @aldutfa was now the real 
capital of the gotuatry and remedying> fhe undue eathdrlty which

, 'x 1 ' * *■ ' ■ * j ; >i

had, been enjoyed by the board of revise;,ft ifcmpiidabad, At tha 
‘ ‘ ’ ' \ H11 .1 - ■

same time the allowance of the puppet naWab was reduced from
thirty-two lakhs at which it had been fixed in 1769 as opposed
to fifty-three in 176S to sjwteen laths# thou#* careful adjust*

1 ’ '■ ■ ’ f A ; .
;ments seem to have increased the sum available for the nawab1 s

*i \ ' ' ' ' ' * ■ | - t •* S, . ’ **'"personal pleasures* l?uch more dubious: was; tfe deaision* approved
‘ _ ‘ , #f 4 , “I

^ J , • 5 ‘ ^

but not suggested by the directors* tm appoint as guardian of
1 r * * f » . , * ,i * I » •

,the nawab Mir diaf ac1 s widow# Hastings no 'doubt teas quite pleased
that the Munni Begara should leave the, youth, wihteut_ administrative 
experience# . sihce :jt formed no part of his plans fo encourage

\ 1 ^9the, nawab to play’ any effective part in govermieaf*^

d*ha revenue reforms of Hasting!^'and his colleagues* four
of1 whom formed with him a Committee of 'Oircuit 07t2),i to,

, ' v ;t . ’ s '

determine fob flyls years a settlement of the revenue*, .were.
* , /

instrumental in Establishing the office of collector*, .an approved 
Version of the £<>r!mer supervisor; in each district a diwan waS* * , ' r / , -

appointed to aid the collector* fhe Whole council became a

4
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/.
cqpnd-toe® >oe board of ^evfpae: to audit the seteunfft of the , 
diwani with the aid of the rai raian# .an, Indian official who 
Supervised toe provincial divans* $h® tfftfaAuftfr bqw at Calcutta# 
was'' reorganised* - sad - the office' of acc»untant-geseral created* 
But# while, imp coyements in form were made# ,the essential woto 
of f ixing the revenue wad badly muddied by; adopting the putting 

_ up to auatdon of its- .collection* if the zamindacshad .beep, 
Oppressive# thby now were often supetoedad by unscrupulous

( * t 1 tadventurers without that connection with the ryots possessed by
hereditary zaraindars* ‘fhe latter inprigin may have, been mere

v # * ' —

argents ■ for rent, collection, but they had long since struck,
*. f 1
deeper roots in the system#, and some measure of the .relation

; 'of| landlord and tenant had begun to appear* Wha collectors soon
realized the degree of over-assessment# but th® board of revenue

1 j ~

at Calcutta was obdurate# and the Gompany destrofed the wodte
of ’the cpilectbr®- by ordering in April 1.773' their withdrawal

* . » <and the sbbhfitution, of .scone'other, agency* fheir motive seems
to have been toe view that the collectors were monopolizing the 
trade of to® .mv&txfr* But the. decision wap lnn£oEtunatei fhe 
Company then and later knew nothing accurate’! of the ara°toto paid 
to the zamizidare by the ryots end o f toe ,anfc?uncs retained by
the latter# Xhe information Was mainly in the hands of the

\ f *

, hereditary corporation of ■kanungos# whose business; $.t twas to act 
ays registrars of land, revenue and. to s,ecnr$. th#^ to® £Y°fc®

-were not oppra®®®** These fubctipas they bad come to.perform

* 1
«*■

t-t

I
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* « ' ,

in meh a manner that the ryots derived .np ..profit. from their
, f < ^

■ mietefcce# while .. they mope or less .intimidated -tie aamindars into 
sbarlhg their profits with them* if. the collectors had hem 
persistently leapt at work it might have ham possible to obtain 
such m matt knowledge of the system as fftid have permitted 
of duo protection of the tenant and of the. interests of the 
government? as It was# lack of proper knowledge -*as %» compel 
''acceptance,of the permanent settlement of Bengal in which the 

' government, and the tenants alike were losers in the interests 
of the zipejiadars, qr tax-eollectors.

V-

■ ' The president and council* on Kovember 23rd 1773* drew
* ' f ** v,

^ up a scheme which W@a to have hem temporally but was not
T " * * , + k t

effectively revised by the ©ompany* & committee of iarame was 
formed at ©aicutta- composed of two. lumbers of council and three 
Other servants of the Company to supervise the first of the six

’ * t ** i

divisions into which, the territory was divided* xn the.other 

five provincial councils set np# apparently in the expectation 
that the ©aloutta ©ommittae would ultimately taka over their

- t ’ * * •

- fmotions* Xn each district the collector Weis to be replaced by 
! an Xiidian diwan$ occasional inspections 'Were to be made by

commissioners of the board of. revenue set up in 1772# and the
- . , • r'^

, chiefs of the councils had to swear not to engage in private
vf ‘ .

* " ' trade# receiving in lieu the substantial salary of 3,#000 rupees 
a month* $he now scheme proved, no in^rovement on the old? the

"\

i

v
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« - 1 . - • J * . » ,

records show defaulting samindars# absconding fasmers# and 

deserting ryots* the diwans did their wofk both slowly and badly, 

and the provincial councils insisted, as tied the collectors# 

that the ; land wad' ,cver*assessed> that at #atna suggesting as 

the only remedy a settlementin perpetuity as the one way of 

securing stability* Hastings was not a revishue e3$>ert» and the 

problemWas unsolved' when the regime Of the'Regulating hat' 

deprived him of the ,complete ascendancy which in fact he 

'exercised over his colleagues, and which made his position for

5the two years one of unquestioned though informal authority,
*1* ' t . fc '

On the other hand, his reform in judicial matters are

Of greater note# because, while in the nature of things they had
\ * ,

to suffer much change# they were on sound lines at the time and 

helped to the more efficient execution of Justice*, Verelst had
11 • * * ‘J « ' i ‘ 1 * »

quite fairly denounced the system, of civil and criminal justice 

under the nawabj, ’ *)§very decision is a corrupt bargain with the
t • l

highest bidder *„* ©rifling offenders are f requeatly loaded
•» * i ’ t < *

with heavy demands and capital offences ’are as often absolved by
j 4 t *

the venal Judge?* *$hs %>mpany> as holders of the diwani* were
s * * < t *

responsible for c^Vil justice# as virtual masted of the
•- ■ , ■ ’ , ■ , , 

nawab they were morally responsible for criminal justice .and
■ , • i - ' *

in, the reform scheme regard wah had to both duties*

©he system of justice existing in Bengal before the
to

Company became responsible was summary and unsatisf adto ry» ©he'

V '



Chief criminal. court was held' by the local BaosUsiar* Who had,, 
a fight to the fines exacted by reason of his tenurei, he could

J ’ «*■ " j! i ■—* , > i .

pronounce sentence of death# but execution teepeisied, on the,
• * - i jorders, of the government at MUrshid,abad*. '$be 2 Pindar was also

the judgeof the civil court#, or adalat, - ttdciag a fourth or
, ^ < . ,.„v< .

fifth part of. the. amount reeoyerOd*. Naturally# is l-$,<£a of .
litigation in this court arbitration Was often preferred*, ?he ‘ \ ' “• I,/- ' '.

• law administered was that of the Koran and the epmmentators#
' !, ■ , Y- . ' )

-where these afforded' no guide# local customs and usage were
relied' On*/ but these, were so ill defined that Judgement was
largely diecretipnsfry* Appeal lay to the similar courts at th®

1 ^ i *■ J * ll '

capital t but £n addition the government could interfere in the 
course of justice, and Could give on complaint a remedy or

'i . . • , ,

inflict punishment without any judicial sentence. Moreover, in
the districts the; pedants werf hampered evUD in seeding justice 
by the lade of local courts* Corrupt judges and a corrupt 

" government added to the defects of the legal systen^ and th®
{ 4 s

absence of any register of judicial proceedings rendered appeals 
most difficult.34

Religious causes were not decided by the temporal judges 
>, without the aid in Cases affecting Muhammadans of the kadi, and 
in thosi affecting Hindus of, a brahman, especially in cases
where oubeasting might be the result, of condemnation*. Clearly

1 J ■>, Tthis rule afforded in inheritance cases a certain security for
- ** 'Jr •*
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ri&e observation Of' ■ justice denied in issue# of criminal, law*f

... ,A ; In revenue cases the jurisdiction, bad been originally 
"sxectised' by the samindar#;.fcuh some, time before the diwani. 

passed to "the ^Snpajay .jurisdiction had, ’ doubtless in the 

interest ®f the gj^ernment* been transferred to deputies* nafb
diwans* ^ith’’appeal', to $he chief diwan at MursM3abad%

'l ' 1 “ ;v ' * ' :

, /

She forms Of justicethus existed, but it is. clear that

the courts- were the instruments of power rather than Of justice
, t 1

‘ Useless as, means1 of protection* but .apt instruments for oppre
ssion* Is significant of. the position that the servants of

’ ’» >

the ©orapariy# when they had claims against Ihdians#hot residing 
under the British flag but in the vicinity of tee ©propany?s 

Settlements* used simply to seise and hold them prisoners, until 
they consented to pay# without anting the authority of any 

.-Officer’of "'the native government, but with its tell, approval *
. * ,T ,

The government indeed'was so complaisant as to oWridok case# 
of seizure of persons who did not fall within this category# 

and after the' i^0pan.yis, acquisition of the diwani both the 

french and th® lhit*ih exercised lihe rights* the stench at least 

disputing the derapid, of the president and council that recours
‘ ' i •' *

in such Cases must/be had to the law courts*
» r ‘ i

\ ^

The course '&£ justice ’was~ further troubled by the 
revolution* which placed Mir Kasim in power* for many Englishmen

f
S' _ ,

•> ■’ -i ' ' ( .
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with or without the consent of the Company soon scattered through 

the interior to ’Seise' the hr Me* and exerted wide influence on
t ’ » * ' 1 »’ i , ' , \ * m f i „ « {

‘ I “ - / 1 X

the administration of justice# and the overthrew of J$jr Kasim
\ s ,' t - • • »
led to further encroachments, on native authority the banyans 

or native agents! of the English often controlling the local 

courts and even aching as judges* the beginnings of better'
' . . A i. . ' ■

things seem to have followed the appointm&it of supervisors in
<■ ' , ’ '

1169# for they were encouraged to observe the maintenance of 

justice* to discourage arbitrary 'fines# and''the retention of 

' a fourth of the value as a perquisite of the court* Itseenis
fc * >

that coital and. other important ‘cases Wert; 'referred to the 

tesld'eat at Murshidabad in order that the pleasure of the nawab
*/l . ' i , i

should be! takes# which# of course# in pragtj.ce meant thai of
, , ; . 35

the deputy# who was! under effective control ,by the Sompany. •

For this unsatisfactory state of affairs the remedy' * , * , * > ’ii'* ’
proposed on August 15th 1772 provided for the creation in. each 

district of a provincial Court of Piwani - Mofussil piwani 

Adalat *, for all civil, causes including real! end personal
f y*l ' ‘ * * *

\

property# inheritance# caste# marriage#, debts# disputed accounts#
. , . * , ' t ! *

• t t 1 \ '

contracts'* partnerships# and demands of r©ni# Pwep 'this court 

presided the collector and other officers of the Company* cases
i ■ «

wfre heatd twice a week in open court* Frpm.its decision appeal 

lay to the Piwani Padar ^dalat at the chief seat, of government*
^ i. n

'in that court the president with at least two msaberd of
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, , council Sjat#. abided by the diwan of the tfABtogry# the thief
kanungos# end other .officers*- Prom this jurisdiction was
escorted., the right of Succession ,ts6 zaraindarts a^sd talukdaris# *
which remained reserved to the president and couaeil in their

« ' > •* „ «• executive capacity*
*■ ,

- '
criminal courts were constituted on a similar basis* in
11 * v •f • • . r.the provincial courts sat the kadi and mufti of the district

with two maulvia to expound the law# the Muhammadan criminal 
law* and decide if, the. accused were guilty of a breach thereof; 
hut" the collector was enjoined, to see thaf evidence was duly 
submitted and weighed and the decision, passed fair and impartial#

I > J ' ;

.arid'given in open court# fhe proceedings of the provincial 
‘ /Paujdari Adaiats ^r|re supervised by the Nizamat Sadr Adalat# 

presided over' by iihe X»arogd l^daXst* appointed by the nazimj
representing the nawab in his capacity of supreme criminal 

-judge# with the aid of the chief kadi* the chief mufti# and 
three raaulvis* fhe chief and,, council were to supervise the 
proceedings of .this court* In capital cases the court certified 

, Its view fc© the nazim, but Eastings arranged (1774) for the 
grant of authority to the darogo to affix the 3eal of the nazim 
to warrants of execution# thus giving in effect, power to the 
cou?t to pass final sentences*

Much was . also laid down to improve procedure# including 
due records, in'each provinciti Diwani ^dalat and their transmit* ' ^ \ j “ '

. <• *1»< _ * y, t

K
{

»*
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ssioh to the SadrAAdalat* to relieve the ryots from the burden' «s -X , „ ,fef travelling in search of "-i’iiusidce the head farmers of the
< f ‘ ' A *■• -#

parganas were ei^otyered to decide without appeal suite up to
' - - / * i ' , ‘ ^ t

ten rupees# hut .the practice of the exercise o€ jurisdiction
* * - i ‘ , '•

fey Creditors oyer.. debtors# as of moneylenders ever ryots# was
^'jvL'r •- ■?*, ^

i. • *#» ^ #« * * *

absolutely forbidden, arbitration by consent m opposed tov>r- '’v' *compulsion under the old system was advocated for partnership
s# disputed accounts# ©outpacts# and. the like# while in

Cased involving marriage# inheritance#. paste# and otherf 4} ’ , * 4 r'4 ‘ ,
' ' • * * ’ ^ v'.religious Usages the 3£oran for Muhammadans and. tne.Shastras• 1 , ■

rfor l^tndU .were made binding# themauivis or brahaSns to expound
' ' '*> > ", , . , ■f^.*■ the law’and aid iri the decision* 1ft cases. Up to five hundred~ '4 v * *' i < 1 ‘ 'rupees In, value the provincial" courts could give final decisions#

> ' ? ‘ *, ' ‘ , 1 t

but thereafter appeal, lay. The practice of. heavy charges for
r 11 (, j

delivering judgements was stopped# and officials were forbidden 
to take fees for themselves; The Faujdari gourts were hot , 
permitted to pass death sentences, but roust transmit the

\ *,*■«. vevidence with their opinion" to the Sadr Court 5©r decision*
V „

Any fine jsver a hundred rupees must fee confirmed by the Sadri ' ' \* ' 1 ,Court* $hieh alone ebuld decree forfeiture and ccnfiscation 
Of property. Against degoits great severity -tlras provided;, they

•r * i #t , \ -

were to fee executed in.their own villages# their families made 
’’.State slaves# and their villages - fined* while police officers 
were to fee rewarded for activity in their apprehension. In 
imposing the death penalty‘fastings deliberately went'beyond



•> ' t ■toe Koran, x
,.h'K

. ' - >,

AH iriportant clause authorized the collectors I to make' r
subsidiary regulations for the due course of justice and the 
welfare and prosperity of the ryots as local circumstances might 
require,- the approval of the council being eventually required. 
Uhis 1& interesting as a recognition of the right of the 
eowp^y through its’ officers to exercise the power of making 
regulations which iappertaihed to the diwan#

* ,, i

The abolutionof the collectors hips in I7T3 interfered■ ■ '!‘
with toe judicial - jarrangements in an unfortunate manner* Thelf 
place was taken in each district by the diwans* who reported

* * I , ‘ . ,

their proceedings;,to the provincial council. In each division
i ! 111 ' '

there was a provincial court# presided over In succession by
the members of the council other than the member of the presidency

- . ’ , ; *

council# but with-power to the whole council to revise, the
i * , i 1

proceedings, of the superintending member# Appeal lay from the
* * t

councils to toe Sadr Adalat in matters above leOQD rupees in 
value# Complaints lagainst the head farmers* diwans# zamindars

- » i * r * *

and' other chief officers were assigned to the provincial councils
s I t 'with appeal to the* council of revenue at Calcutta. <3pnplaints

* * N ( ' v ' ,, He

against officers of the Faujdari Adalats were to lie to the 
governor# and by him to be referred to the Nizamat Adalat for 
inquiry and deterraination. Clearly# ^|tatever toe objections 
to the combination of revenue collection and jurisdiction in



the hands, of the collectors,, the change suggested by Hastings 
epuld serve no ireful purpose,^6

$t mast be added that Hastings was aware of the desira* 

billty of the due. ascertainment of Hindu and Muhammadan law 
and contemplated the., issue of codes of both# tentative prepara
tions for this end, being set on foot* In one regard#, however#

\ '

his inaction-must; be. censured* When British officers were given 
overs ight ov’e r the administration# it. was. intolerable that they 

should have been .compelled to acquiesce in sentences of muti

lation and impalraent# and these could have been abolished 

forthwith.

Of Hastings* commercial reforms# part of ??hieh were only 

made effective later# little need be said. In March.1775 he
swept away the abuse of the fraudulent employment of the free> , " , . ,'•■■■ ■ ■

• i

passes to exempt the goods of the servants of the jCOnpany from
1 , t • ‘ ' 1 . ' *

1dues* She latter were reduced to 2^ per cent# payable by 

Europeans and Indians alike# and the customs-houses in zamindaris 

were ©Wept away# leaving only the central establishments at 
Calcutta# Hugli# Murshidabad# Patna# and Dacca-* Eonopoli.es in

salt,- betel-nut, and tobacco alone were retained* and. the
*■ ■ < > * ' *■

decaying internal trade was definitely stimula-ed,, ■» *

In his relations with the nawab, as has been seen#

Bastings was utterly indifferent to the maintenance of the fiction
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■ v'.of ,hfe s<^ereignty# In this period of his ehreer'iie Was no less,
* . » ? 1 \

'• \ .opposed to any recognition of/elfeetive authority in the Emperor* 
HS had two good excuses fols'.lW attitude, "Ihe Emperor had most

„ > , *F „ U. r \ f> ,t »

r>;; tapis^siy 'In' 0% pefcinitted himself1® accept the tutelage of the 

\;^>^ih^athaS' When# covering from the disaster at Pahiput ?176l)#
, :' , they ,ewag®ed back, to Delhi* and the <2$npm$ was desperately

1 i 'i j *•

aafctoas to save the t*3bnte of twenty-hix lskhs of which he was/ " ■ v; - ’ ,i■.
, ;$n/.receipt# Hastings determined not to-'pay*; and s© peremptorily 

S'j '''„'• : v.'sU , , .
‘ declined to, do So oh the gjeomid of t&d .poverty of-the province#

debouncing to the directors the folly, of aggrandising ah enemy#

- , and he sold Kora, and Allahabad* which had been designed as an
^ ' \

appanage of th® Etnperor# for fifty lakhs to the saWab of ©udh. 
Hastings has been applauded for his actldn'by serious judges, 
but it clearly Was 'a/definite preach of a sol am prowise arid /

i V *

v neither legally nor morally defensible^ for the Company should 
clearly 'have warned the Either© r in 1771 that his adherence to 

Its enemies 'would con^el it to stop the tribute* if that,were 

Its intention*- Hastings seats indeed to have gone further# and 
to have coabempl ated establishing direct relations between the 
Crown and the pudh? he must have discussed the project at 

; * Benares in it? 3 when he visited Shu j a-ud-daulaj and found him 
‘ willing to Stride. his coined in the name of the- King# a 

decisive feature'* He seems ‘in £777 to .have eontesEiiated the 
’■ :/poesibfp..ty of such action as regards jserar,; also* ‘but the 

project evidently never matured in his mind#: in m? ease# the



British Government would never .then have agreed to so decisive an

assertion of sovereign poweJ?w:i:n the;. Treaty .of Paris in 1763 it ,
» * •

.made no claim to sovereignty# contending itself •with an agreement

with ?riante under which Sala&at Jang was recognised an subadat

' of the pe^can and?|tuhammad Mi as hawab of the Carnatic# ^ot 
* * ** * ’

until 176$ was direct action taken Jay the Crown# and then only
, '' ‘ » i , '

in the .shape of commissioning the commodore of toe squadron# 
which Was to esooiit the supervisor of the Company to India#, as

. < * . »'k * .

royal plenipotentiary# and sending through him gifts to the
' , ,'1 ' 11 ,1 t

. ' ' »!*VS f' \

Pmperor in return! .for those presented by the latter to the King
' \ ,* i ’.

on his accessions .ifts the Company was not duly informed of the
: ' ' , , ’{ i 1 • " ’ ' i

commission# its ^eMi councils questioned %tye authority of the
. ‘|| J,'. , ;

commodore to interfere with their relations iwi^h the .Indian
f?,{ ■' •' ' 1 • “ \ ’ ;

States;# and much j Jrrietion arose between the lHadrss ^©juneil and 
Pindsay# and his successor Harland# who evCa projected the■ o « i

conclusion of a treaty with the Harathas in ivioietion of the
* ' , * ‘ ' 1 * ■ \

Subsisting agreement ,o£ 1769 with Byder Mil The experience 

then gained Would# it may safely be said# have negatived any 

desire on the part of the ministry to add to' its troubles
, * i ,|h i f * , , »

direct responsibility for Indian affairs#

, , The..unquestioned authority of Hastings displayed itself 

, in his conduct of relation with Oudh. and his disposition of the 

Company's military forces* Hfe ''allowed himself to be induced to 

support the nawab in the destruction of the ,Kphiila power in
; * * • f* .
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i <. r * /
Rohilkhand, an achievement accompanied by the gravest excessei

I t 4 «/ ' 1 .on the part of the nawab's forces, Hastings in this matter is
beyond excuse* happily in ho later cash were British forces 
placed at’.the disposal,of a despotic ruler for 1&e, parrying 
out of a policy which resulted in the destruction of enlightened 
rulers. in. favour .of the sovereignty of a dynasty whose government 
of its unhappy sxibjects was from first t® last indescribably '

•I ' * A t

incompetent and/uhijUst* For, Hastings the chief gain was title,
*. '■ 1 3*9relief to the funds of the pomp any,

£ « - '

- '/'ft yhE EilSRVMION OF PARhlAI'lSKT MIG' $HB‘ RiGUS&JING Adi ' '

the period gf Hastings* unquestioned authority was now, 
to pahs away* f of/Parliament had at .last been driven to
intervene With definite authority, it was now patent that the 
Fast india Company Was no longer merely a company for the 

extension '.pf commerce* *but in reality a delegation pf the 
whole poWer and sovereignty of this kingdom sent, into the ^Fast'S
SUch a b6dy could not be allowed to remain otitsice the interest
of the .state, fo leave it to carry on without further control

4 ' » j /

whs impossible* even Clive and Hastings, as we have seen# had 
held that direct relations With the $if&m might fee desirable.
*S& carry this farther’ to the logical conclusion e£, establishing 
the sovereignty of the Crown* in lieu of that of the Company* 
wad a step tpo boid to be expected, it Would - have necessitated 

the rejection of the sanctity of property rights* One- of the
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maxims most stmingly bold lay the Parliament of the time. It would
a **•

have placed directly In the hands of the government an enormous
_ * \

mass of dangerous patronage* it would have compelled an 
immediate definition of the rights of the diwaai? for the Crown 
could not with dignity hold as delegate of the Megul, and much 
bitterness would assuredly be caused in India an& among European

‘ t s

powers if the necessary course of negativing Mogul sovereignty 
was adopted* There remained, therefore, only the alternative of 
subjecting in its political aspect the Company to legitimate 
control,. and this step was strongly commended by the current 
doctrines of constitutional law* There seems no reason to doubt

t

the soundness of the view taken by the law officers on December 
24th 1757? in the case of territory granted by ledian princes 
under peaceful conditions the right of property ires ted in the 
doneesjr but the sovereignty over the inhabitants as English 
subjects and over the settlements -as English settlements vested 
in the Crown? in the case of territories acquired by conquest 
the property and the sovereignty alike vested in the Grown.

i i" j * 11
Governor Johnstone,, it is true, in the debates on the Bill 
proposed by the Company in 1772 for the betjter; government of 
their territories, denied that lands gained by conquest vested in 
the. Crown/ asserting- therefore that the Company was lawfully 
owner.-..But in any case he suggested from his; colonial experience

i

that the Crown should grant the lands to the Company as in the 
New fehgiajui# asserting that foreign states Would be preferably



well pleased to have the position regularised in place of the 
pretence of control by a cipher of a nawab# <&i?e spoJce . 

strongly against the directors# the proprietors* the .government# 
and the administration of the Company in India# and the Bill 

was decisively rejected* instead* fifurgoyne secured the appoint# 
ment of a select committee in April to inquire Into the. state 
of affairs in India* alleging that the prime evil was the 

interwa&a&nre of tirade and government* In August the Company 

was forced to beg the -government for a loan* despite the fact 
that in March a dividend of 12^ per cent had been declared# 

and this elicited the appointment of a secret committee! l£he 
two reported from time to tine with great rap2.di.ty showing 

such Serious Srrors that Chatham wrote in 1773* * India teems 

with 'iniquities so rank as to smell to earth and heaven1# and 

Shelburne# with his usual wealth of information, repeated 
tie condemnation of directors# proprietors# 'the Indian 
administration# and the government# Parliament: was so moved that 

in December 1772 it forbade the proposed dispatch of supervi

sors to India as involving expense which the Germany could, 
not afford,38

$he Cospany in March 177$ renewed an appeal for a loan# 
and in May Burgoyne resumed his attack# and seewred the 

passing of a resolution# "Ihat all acquisitionst made under 
the influence of a military force# or by treaty with foreign



princes, do of ri#trt belong to the State*' This resolution, as 
£ts wording shows, was specially aimed at Covering the 

condition of affairs in Bengal# and, though a resolution of 
the House could not make law, it is clear that It correctly
declared with all the authority of Parliament behind it the

existing law.,. Decisive action by parliament was forthcoming,
►** 1

though BurHe denounced as unconstitutional interference with

an established right. The pecuniary needs of the Company were
, „ i ' ] < 1 ■ - |

relieved by >a loan of 1,400,000 pounds at 4" per cent and the 
promise to forgo the Company's debt of 400,000 pounds until 
the new loan had been discharged'. The Company was forbidden to

* i * j • t 1

declare -a dividend* exceeding 6 pee cent and required to submit 

accounts half ̂ yearly to the Treasury. But far- more important „ 
Was the accompanying Act imposing new political conditions, the 

Regulating A$t» Which BuEfee denounced .as ’an infringement of 
national right, national faith* and national^ justice* ♦. This

• \ . * * t f i t i

measure altered the constitution of the Company' at home,

changed the stricture. of the government ih Itndiia, subjected
' - *; \ <. , , f • [, ,*• , . 1

i v * % i v t, 111 \ ' (» , . t , » ■ « ,1 t\ lt< ' ■ ' ,

in sdme degree the;Whole of the territories'! to «aie supreme
' ’’ 1 ’ - t ' ‘ *j ' ",

control ih .mdia^ ^d provided in a’vCry itteffitient manner 
for the supervision of the Company by the ministry.

' ' . i , 1 ” 1 * M, 1

To secure continuity in the direction- annual election 
of the-whole-body of twenty* four directors 'was terminated, 

six. being elected each year* to hold office for four years, andf * 1 • 1 ■ *
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then to be ineligible for re-election for at least one year*
in practice fee changes were made# and thus a directorate of
thirty members of whom si# were temporarily out of office was
constituted, Voting power was restricted to holders for at
least a year of 1*000 pounds stock and measures were laid down.
to frustrate collusive transfers in order to multiply votes*
i?he result was to derive 1,246 of the smaller holders# but
the measure failed, to improve the quality of the court of
Proprietors or to prevent ppwer being readily purchased by > * servants of the Company returning with the spoils of the East#
especially as holders of 3#00Q pounds stock were now given two

, i , * ' ( x

voted#, of 6 >000 pounds three# and of 10*006 pounds or over 
four, votes,^

, , i ,\
. . For the government Of the presidency of Fort William a 

governor-general and four councillors were appointed by name# 
Hastings as govemo b*general # General ] Clavering^. Colonel Monson#

i 1 , i * 1IBarwell, and Francis* fhey were given j office foir five years# 
and could be removed earlier only by the Kingok thd recommend-

i * *
• i

afcion of the Court of directors* a casual, vacancy in the office* * ^ f' » 
of governor-general Was to be filled by the senior!1 niemfeer of

, council# while the Company was to fill any casual "vacancy in
\ 1 * i

the members of council with the assent qf the iciowh#. and after
i * r i ' ' \

five years to have the full patronage* In: this body was vested' ' *„ i *
the whole civil and military gweenraent of the pre&ide&cy# and



the management and government of all the territorial acquisi

tions and revenues In the kingdoms of Bengal# Bihar# and Orissa# 

in like manner as they were or might have keen exercised by the 
president and council or select committee hitherto,, The Act

thus evaded in the characteristic British manner the danger of
* ,, * > # ^

- - i i

definition' by reference to a fait accompli,
* .1 *. ' *

The other presidencies were subjected to Bengal in so far 
as no government of such a presidency might giv^ orders for 

commencing hostilities or declaring war against anyindian power 

ost for concluding any treaty of peace or other treaty with such 

a power yithout the previous consent of the governor» general 
in Council# but two vital exceptions were allowed# those of

4 * * 1

Imminent necessity which would render postponement dangerous#
, i ’

and the. receipt of specie! orders direct from tbs Obmpany, h 
president and council offending could be suspended by the 

governor-general and; council * 'Moreover# the 'governors were to
r i

i i 11 i ’

transmit regularly to the governor-general intelligence of all
, , , ■ , , i ■ f ’ i| .i ,transactions relating to the government# rescues# or interests 

of- the Company* , ■ !
, 1 i i

i • >

On the other hand# the governor-general acd council were 
to obey the order!? of the Court of directors and to keep it fully 
Informed of all matters affecting the interests of the Company♦i !' . J
In its turn it was to send the Treasury# witjhin fourteen days

i * i

after receipt#. copied of advices received regarding the revenues#

<120
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« *

and to. a 'secretary of state advices- .as .to .cfyil. and military 
affairs* " » ■

, These provisions were s^pleraented' Taiy remarkable clauses
' ' 1 - » ,regulating the judicial. arrangement of thd' presidency* fhe 

committee of secrecy 'in Its report .of May'/'d$i X r7& had stressed 
the nasatisf actdry: :eharaefc©jr of the esstatlhi System under the 
charts of ^8$t’!$$&& the,:;trial, of hlalabs against the Company 
in the; Mayot'e; Gourt and of charges against; 'its aeryanfs in
the jgourt’of 6ye.ir.and. Terminer and Gaol Shivery was vitiated 
by the fact that ‘the judges .held Office .subject to removal, 
bythe governor and council*' f rom Whose, action the?:© lay only
the dilatory .remedy of. appeal to the.£ing in'iCbunoiX.* Moreover* 
the judges were supposed to. act by Ejnglish law* -pf Which they
were largely £ds#iflents»- with the re&uit that they ref erred

. , i ., * ' ,for the .advic© pf the Gompany^s counsel tjsfose decision » for 
instance* regarding their ecclesiastical, juti^aigtion and

‘ i v t

power1 of dealing !wl.th crimes committed by 'Jpurtp^ns, .hot under
£h& Company*:si flag* in this, regard it. was '^dintedtut that; 
the charter''Conferred authority only oyejsrfhe te^rn Ipst district

* *' i

Of Calcutta and its subordinate £actories;*: ,and t^at there were
, , ; ( ‘;j '] * v *} 1 i! , * *many of Sis Majesty?s subjects resident &h Bengal Who did not

• i i *

fall tinder the1 jurisdiction of English law*.

To meet these difficulties the Eegul;ating Act provided 
for the 'oretfion' gif', a judiciary emanating directly Jrrom the



\%^

*J‘l22

Crown# and therefore able to punish the servants of the 
Company without feat of consequences and td adjudicate on“ " 
claims against it# 'She charter of March 26th 1774 gave effect 
with minor additions to the express provisions of the Act# 
Superseding for Calcutta the provisions of'"the charter of 1753*

i i

The Court Was constituted of a chief justice an$ three puisne 
judges appointed by the King from barristers' of five years*
eVanding/ to, hold office at pleasure* and ;their authority
' ; 1. ’ ' k t -V
was assimilated Kehpo^ered to appoint necS##afy subordinate

■ ')•_ ■ , . Y,' ' ’officers# but the’ ^yemorlgeneral and council must approve 
their salaries• With like assent they could regelate court 
fees* $he admission of attorneys and advocates lay in their

» _ i
hands# and they nominated three persons* for'the office of

1 * * * * t * i » y ' ^ i j i

Sheriff when selection was made by the governor- general and 
tin •cotancili^-

, , f~rX, ' "

fhe jurisdiction of the cpurt was of the widest possible 
character:# including the functions of a Court of Equity accord
ing to the rules of the English High Court pf Chancery;# so 
that the same court combined both the common law and the 
equity jurisdiction, Xt was also a Court of Oyer and Terminer 

and Gaol Delivery for Calcutta# the factory of; Sort William, 
and the factories subordinate thereto as if la England# 
justice being administered through ,gr$nd and petty juries 
summoned by the sheriff, As a superior court it was empowered



to 'su&hriat#nd hhe;€ourt ro&'Bequests • and the Court of Quarter\ ' : >«-; i * '/&$/£ . ,
Sessions and the ra®gistr^<^;;;;t&er®^I > the goverUpr*general# 

council, and judges being made justices with power
to hold session® by the act * and he issue to such,, spurts and

» ** "c «,*V *
officers writ® ibf msndsmasy :d®rtiotari# prbo.etecd©V hr error*'• ■ -. * ‘A./! " / * ’ ' "
Further# it was given ecclesiastical Jurisdlotiea over British
subjects in Bengal',, Bihar, end orison* #$ tar be .,eiren®ntasiiea- 
reguired» t® be escribed as in the <3iece® e of leadon;, and ,i$ 

special .it niigiit grant probate® and letters of administration» 
to which Was5 added power to deal with the estates of Insane 

•' persons, it w4s -also made- a Oourt of Admiralty for: .Bengal, s 
,Bihar# add Orissa,end the adjacent dependent territories and'

-• * ' 'V,'' 'V V '

islahdS# and authorised with5-a jury, of British subjects 
.•resident in Calcutta to punish trea®Cn|» ^ jmtaddce* piracies* -

i " f 111- * '* > , t'etc*> cembitted on the high'seas within its' jurisdiction.

Xn bivil -matters appeal^iay to the Bing it, Council as in
i » 1 , i » \

tl^e colonies? it jmist be bcpught within six jaenths pad the 
matter ie*st h® ever one thousand pagoda® in velta^ In. criminal 
causes .its consent was required for any. appeal*^1

t, , *-? ' , * * 1 s • » » » « *the jurisdiction of the court, however* was limited in
respect of those to whom ifc/wa'S to apply* ?t had authority 'Over 

, - - 4 .;* , ■ 1 , r ’ * * ■.all British subjects - resident in Bengal* ‘Bihar# and Orissa,
and could hear and determine in complaint® against any of His

* < " ?, - * »f> _ * » iMajesty's subjects for crimes, misd^teanours* -or oppressions.
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and also to entertain# bear# and determine an? suits whatsoever 
againht an? of Etisi-.. Majesty's subjects. in Bengal * BihsF* and,

* *\R* * , ’ ’ i-

Orissa# and any1 suit# action*-or complaint against any 
person employed . by or in the service of the ©ompany or of any 
/Of Bis Majesty',#,.subjects# Clearly many of the inhabitants of

. t , i r i

the SoelaS- mentioned would not fall within its jurisdiction*
. • I.V , !and a'special gianse modified this, exclusion* $&© court could

'' 'V ' •* 'Vhear any suit Oration by any of Ms Majesty3 s subjects / .A
against any inhabitants- of India within the territories named,.

* [ « ( • 
on any Contract iii Writing* wrhebe the .cause of. action exceeded
five hnhdred rupees and fch© inhabitants bad agreed in the,

, , # ^ * ,

contract that in case of dispute the matter should be determined* * 1 * / *
s »

in,: the §*^rerae Cjourt? in push Cases the action sight be brought 
in the first instance in that court# or on appeal if*jam a 
provincial, court* it seems cl early to follow frem this enumera
tion that normally suits by British "subjects against Indians 
could be brought only by consent of the .defendant,1 that suits

i j ,by .inhabitants against inhabitants'wefe hot espeeted to be
* T1 ■ * V *j , [,brought but presumably could! be heard by consent# but that,

suits lay always against British subjects and persons employed
> • • ,

by the .Company ©r spy of Ms Majesty'*! S subjects ,#

From the jurisdiction of the court* were, escluded offences 
short of treason or felony of the govemor-general# council# 
and- judges# and their arrest in givii. proceedings was forbidden*



offences „p£/which the court; had cognisance were to be 
tried'by a jury OS' British ’subjects resident in. Calcutta*

* i < i ' * *
'"N ' , ’

The court superseded, the Mayor's Court end that of 
dyer end Terminer under the charter of 1753# but apt those of 
Requests and Quarter Sessions# which were to be held as' 
before# the judges being added as justices to the governor;*

i , - *

general,, and eoundii.
' - 4legislative power was granted as in the charter of 1758*

> i * ( , ,

The goverhor*general and council could mated ''rales# ordinances* 
and regulations for the good order and civil government of

1 - . | . . i ,

Fort. William 'and. fetya subordinate factories? such enactments
1 ■ ■ • , f' , *' ' 'were to be, jdst, and', reasonable and not repugnant to the laws
■ ‘ 1 ■ ,,' / i ■ ■ , , i 1 1 ', | '

of the realm# and t reasonable fines and forfeitures could be. ‘ ' j ,• 1 \ '
imposed' for their breach* But they were not to have effect

* , 1 * * i , ' 1 i

until registered'1,in the Supreme Court,iwith its approval?
; 1 V 1 . 1 ' . • •

copies must be sent home# to be exhibited at the India House
,#** 4 ' , * , 1 *

! *• j . ,

. and to be communicated to a secretary pf s^ate* and, they , 
might spontaneously or on rep res entatlons being made be 
cancelled by the King in Council. This procedure substituted

, / ’ i *■ i •

the court as the immediate check on he sty legislation# but 
avoided the long delay of obtaining home approval ag required 
by the charter 6fli'7-53.4;^

& series of'^clauses Was,':, aimed ai the flagrant errors of
• *. I s' 1
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the pest, $he governor-general and Cornell and tiaa judges were 
net to receive presents or engage in trade save that of the 
Company* isle officer, civil or military, might accept a present 
from any native prince or power on pain of forfeiting doable 
the amount and being removed from India* Ho officers engaged 
in revenue collection were to engage in trade or any of the 
state monopolies* Ho subject Of His Majesty was t6 lend money 
at more than 1$ per cent interest* Servants of the Company 
punished for breach of trust might be removed te England* A 
dismissed servant could be restored to office only with the 
assent of threo*»fburths of 1£he directors and proprietors*' • sFurther* the Court of icing*.s Bench in England w&3 given power 
to punish any offence against the Act or any ejrime, misdemeanour, 
or offence against any of t His. Majesty's subjects of of tins 
inhabitants of India*

4* WARREN HASTINGS A$ GOVERNOR-GBNERAli * 1NTBBNM, .AFFAIRS

In the internal affairs of Bengal Hastings and his council4 
for once normally in accord, were confronted bsr a struggle with 
the Supreme Court, due almost inevitably to tfas circumstances 
attending the creation of that body* But. at first Hastings 

established close relations with Ifflpey, She lateen revealed on
Ihis proposed impeachment that Hastongs in defiance of his oath
Ihad given him a copy of Nandakumar's accusation against him
i

and the judges of conspiracy* and must therefore have been on

i
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inttoiate terras -with him# 'tk .Concert #ith him# Hastings proposed 
to meet the diffiht2lti.es Which peon revealed themselves in the 
working of the court; by a further Inroad on fche_ theoretic 
position of the natfab* Contemptuous of forms# listings would 
have treated .British ; sovereignty as' pa^esonntu and' have
extended the Carefully limited jurisdiction of the Supreme‘ V' . ' t
<26upt over the-wbCle Of 'Bengal#. Bihar’#• and 'Orissa* Secondly#
he would have united the judges of‘the1 eouirt with the members 
of the council in control of the Sadp'lhfwani ddslatv the finalJ , \
Court of Appeal at Calcutta# and he ttould have put pn a
definitely legal bsiais the authority of the provincial Councils. 
But the majority of council# relying fi>» 'the policy of the 
directors and of Clive in favour of maintaining the dual form. 1 r i"
of government#. rejected the proposal# and matters between the, , 44Court and the government became severely sframesd#

>■» fhe Act of 1773. unquestionably elmed at gferiiiC an 
impartial. Court control over'.the excesses of the Company's 
servants# But what were the limits of Its power? English law 
itself was and is uncertain as to the 'extent: to which a court

‘ . 1 ’ ‘ , 1 1 1 I, '

Can' interfere in the, actions of the e&Coutive government, andv1 % i,' \ *
in 1774 the matter was much more obscure1'than it how is# and 
the Company’s servants might well fear grave interference with 
their methods of revenue Collection# Again the legislation 
left wholly untouched the .nature of the: 1# ^ be administered* * ’ if' ' * *
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in the court. It followed# therefore# that itmutst he English 
law as far as it,,could be adapted tp .Indian conditions*
Further# the legislation gave the court authority over British 
subjects or subjects of His Majesty# and persons employed by 
the Conpany or by .British subjects., Shat was in itself natural 
enough# but . whom did it Intend to Include in the number of 
British subjects? Me .may fairly say, that the ordinary native 
of the provinces was not a British subject at this time. But 
the resident of Calcutta presumably were, British, subjects# • 
and a claim might be made out in the case of. the residents of 
the twenty-four parganas and even of Burdwan# Chittagong# end 
Midnapur, But did Parliament- intend tq cover1 suca. persons?
Bit it not rather refer merely to European, British subjects?

i

Further# what was included in employment by the Company? Bit 
it cover a great native landlord farming the revenues? The
court held that it did# and that it covered also native
• *<

imprisoned by the collectors# to whom jit granted writs of habeas
corpus. Again# what was the relation of court to the provincial

■ ' , t .

courts of the Company already referred to? The council was
j

certain that it was determined to beep the court out of any 
intervention in criminal justice# and Hastings seems to have-

i * ,

concurred for this purpose in recognizing once more the authority 
in form of the nawab* Muhammad Reza iKhan was in 1??§ appointed

i
deputy with superintendence of the criminal courts# and the

i

Sadr Nizamat Adalat was moved to Murshidabad. frost Calcutta#



where It wad in too Close proximity to the Supreme Court*

-s’129

Conflict between court and council came to a head in 

three cases* In thet of the Raja of Kepi jura the Court Claimed 
that a zamindar must be held subject to their jurisdiction in 

a case of a dlaim for a private debt against him? The Council 
ruled that zamindars were not subject to the Jurisdiction of

the court* and by use of a force of sepoys tooh captive the
■ i’1 ’

sheriff's officers'1 sent to arrest Che recalcitrant zemindar?
This negatived the claim of the court that at least any person

» 1 1
alleging that he was not subject to its jurisdiction must
Plead accordingly*. The point, was a moSt difficult one* but#

I • s • !

.though the Company! did not di^approve^jof Has tinge’ action,
' '45

it was. undoubtedly high-handed and dangerous *i
, * *

Another series Of disputes touched the right of the court
> t v »

tp punish English p# native officers Of the Company for acts
, ■* * ' ' |

of oppression committed in the collection of jtbe te^enue*

Bitterly as this , was resented the right of ^he Seurt was dear*
and lupey had some justification in declaring that: the function 

> * ' ‘ ’ \ * 
of the court should be to protect the, peasants against the
exactions of English magistrates acting through native
subordinates*

' Sven more important was the Patna case in which the
Supreme Court awarded heavy damages against her nephew and

* J

i 1
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the officials of the pataa Council to Haflera 3e;am. Juris<aiotlon :
' J ' • 1 v ^ ‘ . t ’ ' ' ' * 1

was exercised in this private suit on the inadequate ground \ 
that the nephew was a farmed of'the revalue# feat ttie. essential 
point is that the Court thus claimed power to penalise the

' t * \ • t > 4 t* » ‘

judicial actions, of officers of the Gompahy# ana that examina
tion of the facts shows that the judicial work of the council, 
left to Hindu and. Hubammadhn legal experts# was discreditably 
dphe* On the other hand# it is very dubious if tfie new court.* ‘ *' *> * ‘ * ' * i *
were really1 able tobenefit the natives to any extent# and it 
is certain that governor and council and 648 British subjects 

, resident in &e&gal petitioned the Home Government fop relief*
’ . t * ,i i > ,

Jkb an immediate remedy Hastings#' without the approval of the 
, Company# which clearly was- requisite# -obtained lepey* s accept* 
ance of the presidency of the; Sadr Biwani Adalat^ in the 
.belief that in-that office he could .control tjrieaLy the

i
provincial councils £nd thus avoid conflict tfith the Supreme 
Court,46

s ■ . 1 IThe appointment of impey followed on earlier steps to
^reform the provincial councils* .On ^prll. nth
revenue, business was separated from j^di^ial 

' . ' ’ ■ • i-'' |:of suitf. between private persons # which tfdre
Biwani Adalats presided over fey "a covenanted
Company# .appeal in important causes lying th
of. the' provincial council to the ‘Sadr1 Biwani

1180 their 
business consisting 
assigned to 
servant of the 

ijeugh the chief 
Adalart# over Which
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r . ' ,
\ ’ - *

the g<5verBorrgen^ral and Opuncil were to preside* in .fact since 
the Regulating Act that court had not in practice eat* and on 
its resumption under regulations pf April 11th 1780 it seems 
to have determined cases on the recommendation of the Keeper

1 ' * , > t ', ‘

of the treasury records * $bis Was plainly ^unsatisf actory* and 
a'appointment certainly g^ve the court a bettor head, 

while het wa s authorised to superintend generally the new
» ‘ * « * i, ,

inferior courts.*, He did this part of his wo*3t efficiently.*
prepared a'code'of procedure* and had the coircs indrOaOed

' ' < *• • ‘ »
\ ,to eighteen# Of which only four were presided over by
collectors as. judges^ 'ait it was a fatal flaw in the project
, ' , \ ‘ ,

that pfipey thus Was granted at the Company* s pleasure a large
4 \ • '

salary* so that -the;, House of donanons in May 1782 properly 
demanded his recall to answer the charge of compromising thus

1 i
the,independence' of the Suprose Court, by taking a salary from 
those whom the .epurt was to maintain in due subordination# But

* 1 * • «+ * 1 1 * i ‘i

in^reachment was delayed until 1787* when On the first charge 
, pressed, that, regarding Nanda&umar* Impey, a braised lawyer* 
succeeded in persuading the CotononS to refusd to act# In fact* 
it was Inconceivable'that legal evidence could have-been found 
to condemn him, |n that case*. He has of course found advocates 
to whitewash him* but it is sufficient to cite the appeal of 
<^£u^aXl&e that he should not "be allowed tb returns ' all 
parties and disOriptions of men agree about him'*
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Xn the meantime Parliament, in deference to the appeal 
.of Hastings and, the petition fern Bengal,* had inquired by a 
coirmittee into the administration of Justice* and an Act of

i \ *

1781 effected important charges in the system 177B'* fhe. 
preamble showed clearly Who had won the confesst? it asserted 
the necessity of supporting the government/ the importance of ‘ 
the regular collection of the revenue, and tae maintenance of

• i ^ ,

the people in their ancient laws* It was enacted that the 
Governor*general and council, Jointly and severally, were not

a

to be subject to the Jurisdiction of the const for anything 
done in their public capacity, and their orfer ootdid be 
pleaded in Justification of his action by an# subordinate; this 
rule was not to apply to matters affecting British subjects; 

presumably Europeans were meant* But they were still liable 
in England, and facilities were given for securing certified 
copies of documents which were to be available In England,' $his

i ; . 1

rule differentiates Indian from colonial government? but at 
the time when it was enacted the view still prevailed that a 
governor Was not Subject to legal process in his own colony

J|«r ■for official acts.
»

A further Vital change was the rule tt^t the Supreme 
Court Was not to have or to exercise any jurisdiction in any 
concerning the revenue or any act done in the collection thereof 
according to the 'custom of the country or the regulations of



title govern© r-general and council. Moreover* the extent of Its
j. *

. general jurisdiction was precisely'' defined* It: was declare# 

that; no one became liable to jurisdiction: because of being

connected as landowner or farmer''Of land revenue with the
' - V"' i

eollection of cent,--.and that persona servants of the Company
* * * M 14

i or of European British subjects should not be subject to such
r
! jurisdiction in. matters of inheritance or succession to lands

i

sor gpods or in contract# but only in actions fcr wrongs or7 ' i * , '* ' ' '
trespasses and in civil suits by agreement to submit* Moreover# 
due, registers of the natives employed were, to fce kept arid none 
not sb registered eOuld be employed* Overall inhabitants of 
Calcutta the court had jurisdiction# but in cases affecting

j .! r *
‘ ‘ * xHindus and Muhammadans the law and customs of trie defendant

[![ j i -f. •
wdjrd to be applied in matters of inheritance ard contract*

i i

iSdjj^Ovef*, the rights of fathers and masters of families by 
Hindu or Muhammadan law were to be respected* end acts done by

Jl ,[

t*ie ;rule of caste must not be deemed criminal# The court was
i

authorized to frame#, for approval by the King# suitable forms 
of process to be used in native causes*. in. the respect thus 
shown for native law Parliament followed the rules of 1772 
already mentioned*

The act also recognized the validity.of the actions 6i 
the provincial councils by forbiding actions ir. the Supreme 
<€?ourt against judicial officers of the country courts or persons



executing their decrees* those imp risoned in tbs Patna case 
were, to be released pn security being given by the governor- 
general and council for payment d£ the damages awarded, as was 
in fact dene, though appeal to the King in eouncil was 
es^ressly-permitted by the Act* Moreover, the appellate 
jurisdiction of 'the govemcr*gene?al and council as the .Sadr 
Adaiet was recognised, and. its continuance authorised# with 
appeal in civil suits to the King in pound! where the yalue 
Was S>©9© Bounds and upwards* it was also authorized ip deal 
with all offences committed in the collection as, revenue, and 
severities beyond what was customary or necessary# but punish* 
meat must not extend to death, maiming, or, perpetual imprison* 
ment# It will be noted that no jury was allowed in such eases# 
a logical corollary of talcing from the Supreme eburt its 
revenue Jurisdiction,

$he action of Parliament definitely did ssay with the 
idea of Has tings of making the provincial courts subordinate 
to the Supreme Court and bringing the judicial system into a 
state of unity* Henceforth the two systems, remained side by 
side until a final fusion was achieved after the transfer of

i

authority to the prown* By direction of the Company in 1782
ithe governor-general and council resumed; their duty of acting 

as the Sadr Biwani Malat*.

j
I
i

I

ii

Iii
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Apart from parliament Hastings found It necessary to 
mefce innovations in the criminal system. The development ©f 
crime necessitated more effective prosecution# so that In 
17$1 the judges of the Biwani Adalats were required to act as 
magistrates# or In approved cases zemindars# with power to commit 
for trial to th® nearest faujdari court, The decision is 
important as it foreshadows the transfer of jurisdiction to 
European hands*

The question of legislation was also dealt with in the 
Act of 1781, The Regulating Act had given a limited power of 
legislation subject to the control of'the Supreme Court* ffat 
it was clear that this power was not intended to cover 
legislation for' the inhabitants generally of the provinces.,
The nawab# as effective authority in the provinces# had 
exercised the power of issuing regulations# and the Company 
as diwan could doubtless claim a like, right# while it 
controlled the criminal powe.es of the nawab* Accordingly# in 1772# 
Hastings# as we have seen* had issued regulations regarding 
the administration of justice# and in 1780 further regula
tions were made* which were consolidated in a raw code with 
Impey^s aid in 1781 * These regulations were not passed under 
the form provided in th© Act of 1773* but their validity was 
definitely recognized by ^he Act of 1781* It allowed the 
gave mo £W general and council to make regulations for the



•136
* J-* * 1 ,

' *» 4 „< v, ,, " ’ '•!'•?' ' , 1 'p;ppvincidi Op^rtr afcd copbeils# copies* were to be seat iso the
i ' ' ’ . .directors and a Secretary of state* fhey might 2>0 disallowed

Or amended by tba Xihg in ffeugeil* but -were to re*aain in force
* ' * , ‘

unless so dealt.Witt within, two years * it mast be admitted that' ■ >*• ’• v* {’• - >.,. 1the terms of -this' dnaetment are modest* 'but naturally the
governor*general thud council preferredi'to. rely on their power7‘ *, '■

thus recognisedVratber that use the machinery cf the Supremet u t * / ‘Court* though fdjf borne time-.-if was justly doubted if the
‘i 4<aSupreme ^purt ootjld be regarded as bound by such. regulations*

. On the vital revenue ttuestion Hastings and his colleagues
» ‘ ^ v «

in their capacity 'at the SOabd or committee of Revenue set up
•v,‘ / ,

in IfTS wrangled incessantly* Hastings and Barbell holding
i

that the, land was .the property of the sovereign* Francis that 
it was the property of the aamlndars *;_ahd none showing proper 
regard' fed the j?$.ghts of the ryot* Once in full power# Hastings 
insisted on a new plan (February 2Qth 17Sl> of adminis t ration.'

i ’ ‘ ' * *

based, on cent r alfs ation*. fhe provincial councils disappeared. in
* ' -*N> ‘ r r-\' * *' , , “tfavour, of a Oonimittee of Revenue consisting of four officers 

of the ©ampauy'iaudvan yndian diwan# who Was relieved, of control
i » .

by the £a± raisn and soon exercised a dangerous power*' 
■^lleetprs wer# ..replaced in the districts#, but denied all power 
as to the settl^aent of revalue; their report® show the ryots 
miserably oppressed,, Horeoyer#' 'the kanuagas were restored in 
IfBl to their misused authority,. Gradually the errors' made 
were put right*. In ‘IJQZ an office was established to care for

(
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the aamindaris of minors# females# 'and those incapable; in 
1783 'the collectors were tripped to report Oh the state, of the 
crops# and after Hastings* departure in If88 the c&mmittee 
of Revenue Ws.‘reconstituted as a hoard under e member of 
council; 'the oOliettorh were made responsible for making the 
settlements; a n@tf division divided the province into thirty* 
five <in 1787 twenty*three) districts# and the office of 
Chief saristadar Was created to bring the land records# 
hitherto the property of the kanungos# under government control,

One point remains for consideration * How? far did Hastings 
regenerate the civil and military services of t£ie <20n?>any? $he 
answer must be that#’ no doubt in order to retain control over 
the Company through favours done to proprietors? his disposal 
of patronage was recklessly generous# increasing the cost of

i

the civil establishment from 251# §33 pounds in 1778 to 927 #945
pounds eight years later, there were available# beside the
offices of goverhpr#general and councillors# one place of
25#ooo pounds# one of 15#€JQG pounds and five sash of lo#ooo
pounds and 9*,oo© pounds# sums far |n excess of any' merits of
the young men who formed the service, it #as left to Cornwallis
to dispense with support purchased at so S’Sriotis a price at

50the cost of the much ill»use& ryot.
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THE BSTABL1SHMEHT <J# .OHSAHISSED. «SHIME3TRS®I0H!' • * l ‘ -
pot's fics.m® mnmmh’m

* «. . * i »

l

jU SHE ESi?A^.2SHMEET OF PAE£»lAMEUTAB3f C01PS03,
1 / • , <

The couple of events in mdia necessitated and peteived 
pies a. consideratipn at the hands oft the British spyeiaamenfc and 
Parliament# pj&lipy being swayed this way and ttet adeogding to 
the strength pfi Hastings1 Interest in the eompiany and its*’ V < ‘relations to'|j6'rd North*The dangerous position of affairs in■ , i ■ ■> • ■
America proved a dourae of safety to Hastings# for in lj7§ and 
1780 Mts were passed to ewtend fo# a yea# in each ease 'the
privileged of tef/’^ropany and to continue tee g^e*^#-gendpal 
and council ip ofiide# but the weakness of tee Botany* s
position was shown by the tentative motion of £&rfch in 1780• / '
to pay off t|se 4,20Q,000 pounds due to the ©oniony pud to

i ,

notify its dissolution, in 178ti as already noted# a select
' » * * ( t *committee cdnSi,deped tee adminiStea-^iph o$ jgstiee‘|n India#

•>• i i"a secret conbittee the. war in the date.aticVfhe former 
'resulted in tee'&at of. 1781# which readjusted tee judicial
•arrangements'- in Bengal* It was based on tee decision to maintain 
tee authority of tee opn^any# which by another aot was acaoxded 
assurance of' continuance until tetee years* notice 'after March 
1st 1791, and placed under a slight measure of ^uPtheif control# 
being required te” submit all outgoing dispatches on political; 
revenue# 'and military matters to a Beeretary of Btate* Moreover#
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on 0fr@83®fis of jMm# bub worn drqppe% thiougfe inability to 
MV1 a goibew Mst year* on May 3bfch th®, Oommessa desired the 
«3iirectoi?s f® amc* the reoall of Masting sad Hornby for 
■aotion conttacy to the honour and policy of, the notion* bringing
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facts* it tosld not
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than to
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a #fspsf«?b reporting the 

^hns ft »w mad# <£L#af' that

th& Stabs the #K®asy#~ tlfciie obento in India la th® defiance 

Of Calmtfea by Madra® pmro&' that th# main ®*##iMwar ootid 
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■OK ttm ptettMeffitea night ba ns* bsr eaapmstwn Jtoceover*
I

0©at#&X Of the central government fc?ss to bs tstedb effsotiv# 
1 ' 1 

thefr ligation to send tiwp&m of paper# of #ii mate#

so

fcf

mt&sm m instant pf£iicM.b was Said iton* 
Jtitgenttf* Whether servants «g the omspsay or 

net* ooiro made subject to the jurisdiction of courts to India
for crimes of ear hind in .mwt territories of

Efforts were made to restrain the evil practices of the
i

* f 0 dswwft end receive a present in the cote of an
•e£$ugg of the crown or the Company nee declared to he extort#
ion# disobedience to the Court of Mrtctoss* order# a sslsda#sst*'
mmt» as also any bargain for giving ap or resetting nay office#

- I !
w$m Gm$mt ®&s 'hot to release or eoirpouad any lefntenoe on' a

! ‘1
#esvant nor restore to office one diOoieaef by ie judicial 
OentenaOff officers of the tetany might he ss^nirei on returni if
m declare m oath their fortunes# and after five yearn* 
absent# sere on grounds of health could only to ^appointed 

with the approval of a fchree»£ourths majority of-| a Court of

ta#e Of cjitortion Or other rnioacmcanour might heity rule of •
t >|

Information# and & special court of three Jm5g*s^ four peers#
i

and #4* sobers of the Comrnonn was to he eat tpjeach session

I



Morality m?m turn into

80&

civil#

mi to us

ptM&tlo&a tnd«£

toy fcto*' 4s>&kitam* in tun
i

«$$& «f in

tpw* «t Hi tor M smrol a fgHUr la tfe*

0mmmm to snt&of&in th® afi-esst at pmmw sssp^tsa of 
tt&ey&m on illicit cov&m$*i$ta«t *£*k its

in *m£m &%mm «t !«*«#««& mnAmw*1 ant tfctn ntmr
now# n@ iaav© anon ducprett to tnosiit &&$&$§»

coostitatlsa «ri*l* t&® Isttasv an&« though to** insisted that
A . . _v* a.

i

I f
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memmt&iy reatedwith through ^ agmia the nag# of
Malaga ##»$#&* the B»o«# anon $$«#ei into oblivioa

»es 8M3fc tftt an& Md$ a& first attended MfcSgg## 3UtMff 
®m$m vltfteigUy &**$& &#$#* m& M '&7$$ W& ®£Um fcf

of tfcs qdta& was made satsjcia&A m ttjnt, ali&ou$b. 
ptovtezlon mm m&0m that the two jottar 1m$mm teed not be 
pcivy cotncillora and might be paid# the isasmesent fell In 

pifacfeto' t# 1** ptMaeofe# *&# of '* %«@d #ii«yJ.ving
In the m&* that an ex offieio aMPWMwft 'aljs© the

\

■%&$ ptsmi&mt iM'tixfeotiUy a tfmoftaer of «tete
igg India* and iadian afSales tjeoarae a matter ior titan Ceblaet 

In the gams maimer t@ t&sm eoioafoi tom# s^ilssk ««e# dealt 
with lay a‘##erotaMnr'oS stati#*®*

Amendments of the &ot #er# early found n^anaaey^ 
dtotttatittlUk appointed * v&&& cot atmpt. the
Office t»le#e hg 'wa® fctatar In das# of iieaasiSitiy tie 

«r#r*?Me his eounoil* a gi#ife ottered lay Mfe* ja#- iatisoa**ei*i£
* I 1' 1

arbitrary and despoti® merntaent#. esp«ela2% #a it ala#r

1791 W
of ths ofi

and 0bwasn<3er-‘in«chie£* firm a# further J$t In 

necessary to maJco beyond ^ggostlea* Mb Ml e^sr* &ti tut earn#
t$m tho-to^uiremeat of the approval of tar Sltaf fat the peraoaI ''
geleotigd «# goyei^r^geBeral wa# abolished, &at [the King Ml

f \1

;
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^eoviaioa tfierdfore was of araaif prgotfoaf fsportanoa# ft 
third aot woafod the ebsapa proyfsfoa. m 'to taftttftfttoa of 
property. «»d reraGdeUed the couit to try t»herfeigs?i* at* it*-

1

ffi^ortaat peorfsfoa dealt with the |nrid3iatioo; of the courts,
Who $«peeta© Coart at Calcutta n&ar given fugf&d&stSoa mar $U% ,

criminal mtm&m • coasaittad «fthf& the liwte* gjf the diserfeetad

trade# aoO the. roans of the governor and osHfcjetl and the
: I ' '

Hayor'e Coat# #0 Hadras want given dtiialaef aad cSvfi Jarfadfo*
*\ 1

yie» mm all f&itish aafcj©e.ta residing to th# jterfitori©#. of
j

the egapany Oft th© Ckrofflaadyi coast or ft say ,wt of
•;v.

the Caimetic or the HMftMMto. tartar# or fft'tfce terffterfts 
. of the ^tolor of 'the Oatcsa* the ftarhh of ftfOot*. or *&& ra£a 
Of fonjort*

a& foot# of groat eoaatftatfooaf dliifcftMsy oat Voided 
fo Prior to 1T81 the cs&m had p*6d for royal ]£®mmt
seat in the pytffg\fkitortrt to India* hat It that yoar m ftot 
hod provided that. the doe^any ehoafd pay two lath# s year for 
oath rn^mm of 1*000 ns** root to toff a at'the cossp$oy*s 
regaast#, ytoffo authority #3# afro given to the ^Ofapsay to 
rafao faropeaa %mm® oaf punish deaefteea* sieoussions aroae 
fa 3|tsi4' regarding too' etreogth of the Mom®* end fa 1W' i ....
the goromoot decided ye eeqft out foar regtesents#. offering 
to lets the Cast^any imfnato eevehty*£ive officers^ Was dost 
mmt®& the c&mmt* which $m£to «k&s 1 of

i
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which gave She soeta poweif So seed out aroope# iafe Sixes theI
fBfcnbet «Mei) might be ghacgsd to to 0aa?»a8ys Ifcvacnrwe# tbs

SOaed was oa&Mltyy So8bf&38» bo increase mi salary or1 i
$@3$4®z* without tbo cosots^goj&es of tint directors sod mt&m 
to tbs Pai&ismeRb*- sad the digeoboco wees* to &J? mst&ly

H*&*

on tip

$b 038$

HP Act evoked much aoqstifotloi&il discuesiao* it was 
foo -tip Opabaisf that Its ow» Momm wot©

M& that it wo* w«o»g that tbs Ctosgi should fta?a
for whists #&iiiiata©afc did not prsarido by lajlmael vote#*

. | j,
foe bio past* iasistsd that s**a@d forests should oil bo- i
Wm dsowii# tod mm bo would wdcosa say ,000$$ of

tbs control ovst armed forces Which was so vagary 
bsr tip Sill of Bights «nA tbs Mutiny ids* Seed

i
wes indeed tbss the posalMtitf of

tbs «Kj$tki sod tbo coflpajiy*^ fogm*-. and the 
ism* was sgaio debated is istel whea there

t
©gisd divibloa of the bluest le^sl -pf^theritieb

guestl©** whether tbs $$ow*i wew&A pttpedhr; ua* her 
■ • l *

forces m they worn M lor th© pgotectiph of ttelth
of tip otttbtesft Of war with ttwrttfLa*®® ! ,

at the olo&e of <&r»wetU.ie*s regime tbs Castor act foil 
reaewed^ sltt was- la full power* Mp aspmtsd ©*p©eb

i
ii
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in KxMm *£ UMfat v&s %!&&% mmm wtmpfrrt mo® ntea* So&M»*

it® train
^s® &&*&' tf£ tut staff of ra@

1feft laembs^ If mm pl aced oft th®
t» tnttain

$#&*»•# it -wan to
It p#£ ftNgty t&nratftt# on v«eloa» con&itio&s « #«» of

, , '-- • - " r,> " % ^ ** j ^
4*.# telmm<* ***&*#%■ 5, dte *k4£ J**fe **irtififlMt*fcH-» Aida. <«lJ& j&fejXjftMJiitM, d £

nSJt®i@& jay v&$&m tot tn. $@&ts# |
| t

In infii* til® gKtel&itn of me eomaft^ecwir^ehief tr®®

MMi not to t&p&sr tt Jus®i«4«& isttrara o* ts^attna ot

\
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legislation Warn visiting a p&mMmmsr £1*© goaregnor*
gaaeintl w0d&& agrttgeoaa the governor and &dg£t appoint a vice** 
neaai&sat to set it* hi® afeaaaca# oepatrturo tan Sofia without 
p&rrolosioii was to b© tantamount to resignation jin tbo case

ioe the anointment of govesnoc^gmcifQl* governors* and

SO nassve dembts it wan provided that ttosj iftMcaity 
jtacrisdiGtdoa of tto* Supnesi© Court at Calcutta «ta to ^rtand 

to the high ne@n* ftsethar the govomo^gm^l and aotmeili
w«ta authorised to appolftb Justices .of t£* peace it* angr

i ,
9*oil4encQr« tot they war© not to nit tta$&0& invitei in tb© 
Aouita of ty&j? and Stepaiaar and owi Belivoef* jsjha sale of 
tlQueff wan soda subject to tbs grant of a license#; and newer 

g$&m to few* aanitaey rate in ttorpmUtaboy tow»s*S7
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