CHAPTER - 1II

HINDU UNDIVIDED FAMILY
: STATUTORY PROVISIONS



CHAPTER - III
HINDU UNDIVIDED FAMILY : STATUTORY PROVISIONS

3.1 INTRODUCTION:

In the present Chapter, the statutory provisions,
as they stand in the statute books, are being reproduced
verbatim, so as to analyse them in the subsequent Chapter.
These provisions have been extracted from Taxmann's "Income
Tax Act" and "Wealth Tax Act and Gift Tax Act", 1990 editions,
The explanation of the footnote numbers has been given in
the ‘'References' part of the Chapter for illustrating as
to how these provisions have undergone legislative changes

over the time through various Finance Acts.

3.2 THE INCOME-TAX ACT, 1961:

2. in this Act, unless the context otherwise requires -

(31) ‘"person" includes -
i1, & Hindu undivided family,

4. (1) Where any Central Act enacts that income-tax shall be
charged for any assessment year at any rate or
rates, income-tax at that rate or those rates shall
be charged for that year in accordance with, and
7[subject to the provisions (including provisions
for the levy of additional income-tax) of, this Act]
ir  respect of the total iIncome of the previous
year 2[***] of every person;

Provided that where by virtue of any provision of

this gct Iincome-tax iIs to be charged in respect of



(1)

(2)

{28)

the income of a period other than the previous

year, Income-tax shall be charged accordingly.

In respect of income chargeable. under sub-section

{1,, income-tax shall be deducted at the source

or paid 1in advance, where it 1is so deductible or

pavable under any provision of this Act.

Subject to the provisions of this Act, the total

income of any previous year of a person who 1is

a resident includes all Income from whatever source

derived which -

{a) is received or 1is deemed to be received in
India in such year by or an behalf of such
person; or

(b) accrues or arises or is deemed to accrue
or arise to him in India during such year; or

(cl accrues or arises to him outside India during

such year;
Provided that, in the case of a person not
ordinarily resident in India within the meaning
of sub-section (6) of section 6, the income
which accrues or arises to him outside India
shall not be- so included unless it is derived
from a business controlled in or a profession
set up in India.

Subject to the provisions of this Act, the total

Income of any previous year of a person who is a

non-resident includes all income from whatever

source derived which -

{a) is received or is deemed to be received 1in
India in such year by or oon behalf of such
person; or

(b) accrues or arises or 1s deemed to accrue

or arise to him in India during such year.

Explanation 1: Income accruing or arising outside India




(29)

snall nct be deemed to be received iIin India within the
meaning of this section by reason only of the fact that
it 1is vtaken Into account in a balance sheet prepared
in India.

Explanation 2: For the removal of doubts, it iIs hereby

declared that income which has been included in the total

income of a person on the basis that it has accrued or

arisen: or is deemed to have accrued or arisen to him
shall not again be so included on the basis that it is
received or deemed to be received by him in India.

6. Por the purpose of this Act, -

(2) A Hindu undivided family, ... 1s said to be resident
in India in any previous year in every case except
where during that year the caontrol and management
of its affairs is situated wholly outside India.

(6) A person 1is said to be *“not ordinarily resident”

in India in any previous year if such person is -
(B) a Hindu undivided family whose manager has not
been resident in India in nine out of the
ten previous years preceding that year, or
has not during the seven previous years
preceding that year been in India for a period
cof, or periods amounting 1in all to, seven
hundred and thirty days or more.
47. Nothing coritained in section 45 shall apply to the following
transfers -

(i) any distribution of capital assets on the total

or partial partition of a Hindu undivided family;
49. 3[{7)] Where the capital asset became the property of
the assessee -~ |
(1) on any distribution of assets on the total
or partial partition of a Hindu undivided
family;

4 . , o .
[(iv) such assessee being a Hindu undivided family,



64.

{12)

(30)

by the mode referred to in sub-section (2) of
section 64 at any time after the 31st day
of December, 1969].

Where, in the case of an 1individual being a member
of a Hindu undivided family, any property having
been the separate property of the individual Bhas,
at any time after the 31st day of December, 1969,
been converted by the individual 1into property
belonging to the family through the act of impressing
such separate property with the character of property
belonging to the family, or throwing it 6[into
the common stock of the family or been transferred
by the individual, directly or indirectly, to the
family otherwise than for adequate consideration
(the property so converted or transferred being
hereinafter referred to as the converted property)],
then, notwithstanding anything contained iIn  any
other provision of this Act or 1in any other Iaw
for the time being in force, for the purpose of
computation of the total income of the 1individual
under this Act for any assessment year commencing
on or after the Ist day of April, 1971 -

(a) the individual shall be deemed to have
transferred the converted property, through
the family, to the members of the family
for being held by them jointly;

(L) the income derived from the converted property
or any part thereof 7[***] shall be deemed
to arise to the individual and not to the

family;

8[(c) where the converted property has been the

subject matter of a partition (whether partial
or total) amongst the members of the family,

the income derived from such converted



733.

740.

164.

(31)

property as 1is received by the spouse or
minor child on partition shall be deemed
to arise to the spouse or minor child from
assets transferred indirectly by the individual
to the spouse or minor child and the provisions
of sub-section (1) shall, so far as may be,
apply accordingly;]
Provided that the income referred to in clause (b)
or clause (c) shall, on being included in the total
income of the individual, be excluded from the
total income of the family or, as the case may be,
the spouse or minor 9[child] of the individual.

. ] R
Explanation 0[7]: For the purposes of sub-section (2):~

77[***] "property” includes any interest iIin property,
movabie or Iimmovable, the proceeds of sale thereof
and any money or Iinvestment for the time being
representing the proceeds of sale thereof and where
the property 1is converted Iinto any other property
by any method, such other property.

0 . . :
Explanation 2: For the purposes of this section,

"income' includes loss. ]

The 72LAssessing] Cfficer, the 73[Deputy Commissioner

(Appeals)], 74[the 75[Deputy] Commissioner or the Commissioner

(Appeals) may, for the purposes of this Act, -~

(2) require any Hindu undivided family to furnish him with
a return of the names and addresses of the manager
and the members of the family;

The return under section 139 shall be signed and verified -

{b) in the case of a Hindu undivided family, by the Karta,
and, where the Karta 1is absent from India or 1is
mentally Iincapacitated from attending to his affairs,
by any other adult member of such family;

(1) 76[Subject to the provisions of sub-sections (2) and

{3), where] any income 1In respect of which the



171.

(1)

(32)

persons mentioned in clauses (iii) and (iv) of

sub-section (1) of section 160 are liable as represen -
tative assessees or any part thereof 1is not specifically
receivable on behalf or for the benefit of any

one persen or where the iIndividual shares of the

persons on whose behalf or for whose benefit such

icome or such part thereof is receivable are indeter-
minate or unknown (such incomee, such part of the

income and such persons being hereafter 1in this

section referred to as "relevant income®, ‘*part

of relevant income” and "beneficiaries”,

respectively), 77[tax shall be charged o the relevant
income or part of relevant Income at the maximum
marginal rate;]

Provided that in a case where -

(iii) the relevant income or part of relevant income
is receivable under a trust created before the Ist
day of March, 1970, by a non-testamentary
instrument and the 78[Assessing] Officer 1is
satisfied, having regard to all the circumstances
existing at the relevant time, that the trust was
created bona fide exclusively for the benefit
of the relatives of the settlor, or where the
settlor is a Hindu undivided family,
exclusively for the benefit of the members of
such family, 1Iinn circumstances where such
relatives or members were mainly dependent on
the settlor for their support and maintenance;

A Hindu family hitherto assessed as undivided shall be

deemed for the purposes of this Act to continue to be a

Hindu undivided family,, except where and in so far as

a finding of partition has been given under this

section in respect of the Hindu undivided family.



(2)

(3)

(4)

(5)

(6)

(33)

Where, at the time of making an assessment under section 143
or section 144, it is claimed by or on behalf of any member
of a Hindu family assessed as undivided that a partition,
whether +total or partial, has taken place among the members
of such family, the 78[Assessing] Officer shall make an
inguiry thereinto after giving notice of the inguiry to
all the members of tae family.

On the completion of the inguiry, the 78[Assessing] Officer

shall record a finding as to whether there has been a total

or partial partition of the joint family property, and,
if there has been such a partition, the date on which it
has taken place.

Where a finding of total or partial partition has been

recorded by the m[Assessing] Officer under this section,

and the partition took place during the previous year -

(a) the total IiIncome of the joint family 1n respect of
the rperiod upto the date of partition shall be
assessed as If no partition had taken place; and

(b) each member or group of members shall, in addition
to any tax for which he or it may be separately
liable and  notwithstanding anything contained 1in
clause (2) of section 10, be jointly and severally
liable for the tax on the income so assessed.

Where a finding of total or partial partition has been
recorded by the 78[Assessing] Officer under this section,
and the partition <took place after the expiry of the
previous year, the total Income of the previous year of
the joint family shall be assessed as if no partition had
taken  place; and the provisions of <clause (b} of
sub-section (4) shall, so far as may be, apply to the case.

Notwithstanding anything contained in this section, if the

zg[Assessingj Officer finds after completion of the assess-

ment of a Hindu wundivided family that the family has

already effected a partition, whether total or partial, the



(7)

(8)

78[Assessing] Officer shall proceed to recover the tax from
every person who was a member of the family before the
partition, and every such person shall be jointly and
severally liable for the tax on the income so assessed.

For the purposes of this section, the several liability
of any member or group of members thereunder shall be
computed according to the portion of the joint family
property allotted to him or it at the partition, whether
total or partial.

The provisions of this section shall, so far as may be,
apply 1In relation to the levy and collection of any
penalty, interest, fine or other sum iIn respect of any
period up to date of the partition, whether total or
partial, of a Hindu undivided family as they apply 1In
relation to the levy and collection of tax in respect of

any such period.

7 . .
9[{9) Notwithstanding anything contained in the foregoing provi-

sions of this section, where a partial partition has taken

place after the 31st day of December, 1978, among the

members of a Hindv undivided family hitherto assessed as
undivided -

(fal nc claim that such partial partition has taken place
skall be inguired into under sub-section (2) and no
finding shall be recorded under sub-section (3) that
such partial partition had taken place and any
finding recorded under sub-sectio (3) to that effect
whether before or after the 18th day of June, 1980,
being the date of Introduction of the Finance Act
{No.2) Bill, 1980, shall be null and void;

‘b such family shall continue to be liable to be
assessed wunder this Act as 1f no such partial
partition had taken place;

‘c) each member or group of members of such family

immediately before such partial partition and the



(35)

family shall be jointly and severally liable for any
tax, penalty, Iinterest, fine or other sum pagable'
under this Act by the family iIn respect of any
period, whether  before or after such partial
partition;

(d) cthe several liability of any member or group of
members aforesaid shall be computed according to the
porticn of the jeint family property allotted to him
or it at such partial partition, and the provisions

of this Act shall apply accordingly. ]

Explanation: In this section, -~

(a)

(b)

3.3
3,

"partition"” means -

(i) where cae property admits of a physical division, a
physical division of the property, but a physical
division of the income without a physical division
of the property producing the Iincome shall not be
deemed to be a partition; or

(ii) whkere the property does not admit of a physical
division, then such division as the property admits
of, but a mere severance of status shall not be
deemed to be a partition;

“partiai pertition" means a partition which 1is partial as

regards the persons costituting the Hindu undivided family,

or the properties belonging to the Hindu undivided family,

or both.

THE WEALTH-TAX ACT, 1957:

][Subjec: to the other provisions contalned in this Act], there
shall be charged for every 2[assez's.sment: .year] commencing
on and from cthe first day of April, 1957, a tax
(hereinafter referred to wealth-tax) in respect of the net
wealcl on the corresponding valuation date of every individual,

: , - o) 3
Hindu undivided Ffamily and company a4t che rate or races



{36)

specified in 5{'Schedule I].

6[’7A) Where, 1in the case of an individual being a member
of a Hindu undivided family, any property having been the
separate property of the individual has, at any time after
the 37st day of December, 1969, been converted by the
individual Iinto property belonging to the family through
the act of Iimpressing such separate property with the-
character of property belonging to the family or throwing
it 7[1'nto the common stock of the family or been
transferred by the individual, directly or indirectly, to the
family otherwise than for adequate consideration (the
property so converted or transferred being hereinafter
referred to as the converted property)], then,
notwithstanding anything contained 1in any other provision
of this Act or in any other law for the time being in
force, for the purpose of computing the net wealth of the
individual under this Act for any  assessment year
commencing cn or after the lst day of April, 1972, -

fa) the individual shall be deemed to have transferred
the converted property, through the family, to the
memnbers of the family for being held by them jointly;

(b) thes ccnverted property or any part thereof 8[***] shall
be deemed to be assets belonging to the individual
and not to the family;

9[(c) where the converted property has been the subject
matter of a partition (whether partial or total)
amongst the members of the family, the converted
property or any part thereof which is received by the
spouse or minor child of the individual on such parti-
tion shali be deemed to be assets transferred
indirectly to the spouse or minor child and the provi-
sions of sub-section (1) shall, so far as may be,
apply accordingly;]

Frovided that cthe property referred to in clause (b) or



20.

20A.

(37)

clause (c) shall, cn being included in the net wealth of

the 1individual, be excluded from the net wealth of the

family or, as the case may be, the spouse or minor child
of the individual.]

(1) 7O[Subject to the provisions of sub-section (1A,

wealth-tax shall not be payable by an assesseee 1In respect

of the following assets], and such assets shall not be
included in the net wealth of the assessee -

(1i) «cthe 1interest of the assessee in the coparcenary
property of any Hindu undivided family of which he
is a member.

(1) Where, at the time of making an assessment, It 1is

brought to the notice of the ”[Assessing Officer/ that a

partition has taken place among the members of a Hindu

undivided family, and the 77[Assessing Officer], after
inquiry, 1is satisfied that the joint family property has
been partitioned as a whole among the various members or
groups of members in definite portions, he shall record
an order to that effect and shall make assessment on the
net wealth of the undivided family as such for the
assessment year or years, Including the year relevant to
the previous year in which the partition has taken place.

If rcthe parcition has taken place on the last day of the

previous year and each member or group of members shall

be liable jointly and severally for the tax assessed on
the net weaith of the joint Ffamily as such.

(2) Where the 77[Assessing Officer] 1is not so satisfied,

he may, by order, dJdeclare that such family shall be deemed

for the purposes of this Act to continue to be a Hindu
undivided family liable to be assessed as such.

Where a partial parcition has taken place after the 31st day

of December, 1978, among the members of a Hindu undivided

family hitherto assessed as undivided, -

{a) such family shall continue to be liable to be assessed



(38)

unader this Act as 1f no such partial partition had
taken place;

(b) each member or group of members of such family
immediately before such partial partition and the
family shall be jointly and severally liable for any
tax, penalty, Interest, fine or other sum payable
under this Act by the family in respect of any
period, whether before or after such partial partition;

(c) the several liability of any member or group of members
aforesaid shall be computed according to the portion
of che joint family property allotted to him or it
at such partial partition.

and the provisions of this Act shall apply accordingly.

Explanation: For the purpose of this section, "partial

partition” shall have the meaning assigned to it 1in clause

(b) of the Explanation to section 171 of the Income-tax Act.]

3.4 THE GIFT-TAX ACT, 1958:

4. 7[(2) Where, in the case of an individual being a member cf a
Hindu undivided family, any property having been the
separate proverty of the individual has been converted by the
individual iIinto precperty belonging to the family through
the act of impressing such separate property with the
character of property belonging to the family or throwing
it into che common stock of the family (such property being
hereafter ir this sub-section referred to as the converted
property), then, no*withstanding anything contained in any
other provision of this Act or any other law for the time
being in force, for the purpose of computation of the
taxable gifts made by the individual, the individual shall
be deemed to have made a gift of so much of the converted
property as the members of the Hindu undivided family other
than such individual would be entitled to, if a partition

of che converted property had caken place immediately after



(39)

such conversion. ]

20. (1) Where, at the time of making an assessment, it is
brought to the notice of the Z[Assessing Officer/ that a
partition has taken place among the members of a Hindu
undivided family, and the 2[Assessing Officer] after
enquiry, is satisfied that the joint family property has
been partitioned among the various members or groups of
members in definite portions, he shall record an order to
that effect and he shall make assessments 3[on the value
of the taxable gifts] made by the family as such as if no
partition had taken place and each member or gqroup of
members shall be liable jointly and severally for the tax
assessed on the value of the taxable gifts made by the
joint family as such.

(2) Where the 2[Assessing Officer] is not so satisfied,
he may, by order, declare that such family shall be deemed
for the purposes of this Act to continue to be a Hindu

undivided family.
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